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Abstract:

We need to change our beliefs about related regulatory actions With public transactions
in Algeria, The fact that this is related to the pumping of huge public funds within the
expenses of the state covering public projects and public service requirements.

Our study is to clarify the problems posed by simple consensual procedures as a way of
concluding public transactions, both in terms of its impact on the principle of
competition, and the similarities of the legal text within the urgency of the matter, which
calls for considering giving more guarantees on access to public orders in accordance
with its principles as well as rationalizing expenses, and removing confusion over the
regulatory text.

Keywords: Conclusion of public transactions; simple consensual procedure;
competition; Urgency of urgency.
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1- Introduction

The Algerian legislature has set the legal framework for all aspects of the public
deal. as a necessity for many purposes, most notably the protection of public money,
Through the creation of multiple mechanisms to monitor the soundness of its
disbursement, including the establishment of rules guaranteeing transparency in
management dealings and equality among all economic clients and guaranteeing the
effectiveness of public maintenance, as well as ensuring the protection of transactions
through a kind of balance between public and private interests to reduce reconciliatory
conflict between the parties to the contractual relationship -

The Algerian legislature has set the legal framework for all aspects of the public
deal. as a necessity for many purposes, most notably the protection of public money,
Through the creation of multiple mechanisms to monitor the soundness of its
disbursement, including the establishment of rules guaranteeing transparency in
management dealings and equality among all economic clients and guaranteeing the
effectiveness of public maintenance, as well as ensuring the protection of transactions
through a kind of balance between public and private interests to reduce reconciliatory
conflict between the parties to the contractual relationship

1

Presidential Decree No. 15-247 was the result of the economic crisis in 2015,

following Algeria's years of well-being during the period of the rise in the oil index.
This amendment incorporated the codification of the mandates of the Public Utility.
These transactions are concluded in accordance with the procedure of solicitations
as a general rule in which they follow formalities in order to protect public money and
the effectiveness of public requests Procedures must take into account the principles of
free access to public applications, equal treatment of candidates and transparency of
procedures, while respecting the provisions of Presidential Decree 15-247 on the
regulation of public transactions and the mandates of the General Annex; The regulator
of the Transactions Act also gave an exception to the general rule of conclusion, the
procedure of consent in the forms of simple consent and consent after consultation 2.

The aim of our study is to identify the procedure of simple consent and the
problems it poses in terms of influencing the effectiveness of public requests and the
proper functioning of public money in the absence of the principle of competition and
equality in the procedure of the size of simple consent which in some operations
requires large sums may equal or exceed 10,000,000,000 dinars on the one hand and, on
the other hand, the urgent urgency that raises many questions about the similarity of the
urgency clauses within the simple consensus procedure and the urgent urgency of the
special procedures in article 12, This is a matter of thought and consideration in this
ambiguity and ambiguity at the level of the organizational text of this situation.

Thus, if we start from two legal rules, the first based on the observance of
competition and equality to ensure the effectiveness of public requests and the proper
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use of public money, and the second with the adoption of a state of urgency in the
procedure of simple consent, notwithstanding a state of urgency within the special
procedures, we will formulate the problem of our study as follows:

What legal data has been adopted by the regulator of the Public Transactions
Act in Presidential Decree No. 15-247 to provide guarantees for a procedure in
which formal competition advocacy is denied on the one hand, and on the other
hand to adopt a state of urgency as a justification for recourse to a simple consent
procedure?

We will answer this problem according to two elements:

1 - simple consent procedure and its impact on competition.
2 - urgent urgency problem in simple consent procedure.
In our study, we relied especially on the analytical and comparative
curriculum.

2. Simple consensus procedure and its impact on competition

The regulator of the Law on Public Transactions has been paying its attention to
fundamental considerations that are part of the general principles governing the
effectiveness of public requests and the proper use of public money. ", i.e., rationalize
expenditures and this is in order to move away from all suspicion of corruption,
confirmed by the legislature in the Anti-Corruption Act 06 - 01 Transparency and
Competition in the Public Sector ", establishing basic rules on transparency and
competition within preventive measures in the public sector 3.
2.1. The problem of competition in a simple consensual procedure

The original public transaction is to perform solicitations as a general rule and can
be resorted to through the consensual procedure exceptionally *.

Under article 41 of Presidential Decree 15-247, the legislator did not give a precise
definition of consent, but considered it to be the procedure for allocating a transaction to
a single contractor without the formal call for competition. Consent can take the form of
simple consent or consent after consultation and is regulated by all appropriate written
means > .

What is noted here is that the legislator has given the administration the freedom to
contract away from the stringent formalities of the provisions of this decree, which must
be followed in requests for proposals as a general rule in the conclusion of public
transactions.

This basis, which freed the contracting interest from the procedural rules known in
the requests for proposals, opens the way for the Department to negotiate with those it
deems capable and eligible to undertake the process it wishes to complete, thus
demonstrating the flexibility of advocacy in the method of compromise compared to the
requests for proposals ©.
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2.1.1 Lack of competition in the form of simple consent

There is no competition in all cases of simple consent mentioned exclusively in the
new decree 7, and therefore what justification has been laid down by the legislature for
resorting to the extraordinary procedure?

When reading in the text of article 49, Algerian legislation regulates transactions 15
-247 granting the contractor's interest not to follow formal procedures relating to
requests for proposals. This is among 6 cases®:

- Because of the monopolistic status of the implementation of services by the

economic agent, or to protect exclusive rights or technical, cultural and artistic
considerations.

Urgent urgency, reasoned by risk.

A dedicated emergency catering situation to ensure that people's basic needs are
met.

If it relates to a priority project of national importance of an urgent nature, if the
amount of the transaction is equal to or exceeds ten billion dinars
(10.000.000.000 D A).

If the production or national instrument is upgraded, if the amount of the
transaction is equal to or greater than ten billion dinars (10.000.000.000D A).

When the legislative or regulatory text grants a public institution of an industrial

and commercial nature an exclusive right to perform the function of the public
service, or when the institution carries out all its activities with public bodies and
departments and public institutions of an administrative nature.

Thus, simple consent is an ambiguous method because the legislator has defined his
or her cases and has not precisely defined his or her procedures’. In the face of this legal
vacuum, he or she has imposed field reality on his or her logic. The contracting interests
have adopted a special procedural system whereby the consensual contracting process is
translated into three phases: advocacy, negotiation and contracting!®.

Although the procedure of simple consent has been justified in exclusive cases, the
legislature has never freed the administration. However, this procedure is governed by
restrictions within the legal limits provided for in article 50 of Presidential Decree No.
15-247, namely!!:

- Identification of needs within the provisions of article 27 except in exceptional

cases provided for in this Decree.

- Ascertain professional, technical and financial capabilities as defined in article 54

of this Decree.

- The choice of an economic worker with an offer of economic benefits as defined

in article 72 of this Decree.

- Negotiations shall be organized in accordance with the conditions laid down in

article 52, paragraph 6, of this Decree.

- The establishment of negotiations on financial presentation on the basis of

reference prices.
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What can be seen is that the principle of competition does not exist in a simple
consensual procedure because it does not involve any manifestation of publicity,
including proper publicity or press publicity. in cases specified in article 49 of
Presidential Decree 15-247, which includes the regulation of public transactions and
public utility authorizations'2.

We therefore question the criteria established by the legislator in selecting the
contractor through a simple consent procedure as we are here moving away from formal
competition advocacy, outside the above-mentioned article 50 criteria relating to the
contractor's capabilities and the presentation of an offer with economic advantages. Are
these criteria sufficient in the contractor's selection? That is what we will explain later.
2.1.2 Lack of equality in the simple consent procedure and its impact on competition

The principle of equality is one of the most important principles of the law in
general, and we find it consistent in all constitutional and legal systems and it is
enshrined before the administration in the equality of the beneficiaries of the service of
the public utility 2.

The general dealer shall remain in an impartial position in respect of applications
and submissions. He may not, as a general asset, prefer and distinguish between
exhibitors except in the frameworks specified by law, which imposes the principle of
equality 4.

On this basis and in conformity with articles 41, 49 and 50, article 5 does not
compete in the manner of advocating contracting's. In this respect, we refer to article
49, paragraph 6, of this Decree, which gives a privilege to public enterprises of an
industrial and commercial nature in two cases!:

First case: When a legislative or regulatory text grants a public enterprise of an
industrial and commercial nature an exclusive right to perform the public service
function.

Second case: When this institution carries out all its activities with public bodies
and departments and public institutions of an administrative nature.

Thus, exclusively, the monopoly of a particular situation does not mean the
existence of institutions active in the same field. The legal text recognizes the granting
of the exclusive right to perform the public service, There is no doubt that giving
priority to certain public institutions and licensing them under a statutory or regulatory
provision to contract in a simple consensual manner would compromise the principle of
equal treatment of candidates, thus the lack of competition, as confirmed by Prof. Dr.
Amar Boudiaf, as well as Prof. Dr. Nadia Darifi and Prof. Dr. ladjlet Fawaz!”.

2.2 Criteria for customer selection in the absence of competition within the simple
consensus procedure

The problem of lack of competition and equality in the simple consent procedure
raises forms of how the contractor's choice within this procedure known as exceptional

specificity and contractual flexibility, outside of competition and equality.
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The same question arises as to what criteria are adopted in the selection of the
contractor within the simple consent procedure as an exception to the general rule of
conclusion? Is it considered sufficient for the size of this procedure?

With reference to articles 49 and 50 of Presidential Decree 15-247, we will try to
disclose the criteria adopted by the legislator in selecting the contractor for the
Administration!®,

2.2.1 Monopoly Criteri

Here, the economic contractor is selected on the basis of monopoly status as a sole
dealer, and this service can only be performed through this dealer.

However, in the case of protection of exclusive rights, technical considerations or
cultural and artistic considerations, the services concerned with cultural and artistic
considerations are clarified by a joint decision of the Minister in charge of finance and
culture. This ambiguity in the text raises many questions about the subject matter of
these services and whether they actually require recourse to simple consent and
derogation from the general rule, However, when reviewing some joint ministerial
decisions on the identification of services related to cultural or artistic considerations,

we find them vague "services that can only be performed by creative artists chosen for
9919

themselves", "acquisition of movable cultural property
2.2.2 Legislative or regulatory text Criteri

In this case, a public institution is granted an exclusive right to perform the public
service and conclude a deal with it in a simple consensual manner, Although it does not
occupy monopolistic status, there are many institutions active in the same field as the
selected public institution and these institutions are determined by a joint decision of the
Minister in Charge of Finance and the Minister concerned, Thus, the public institution is
selected as a contracting party by law, the legislative or regulatory text and here on any
basis that is chosen by this institution, The regulatory text, unlike the legislative text,
escapes Parliament if Parliament's role is effective?’.
2.2.3 Activity Criteri

This criterion, which does not disappear when we speak of the General Annex, is
always there when we speak of the Department's activity and when we also speak in the
public interest , Thus, when public institutions of an industrial and commercial nature
carry out all their activities with public bodies and departments and public institutions
of an administrative nature, they can be contracted through simple consent procedure.

The forms presented in the simple consent procedure for the selection of the
contractor outside these cases remain any urgency cases?! according to paragraph 2.3.4
and the status of the upgrade of production or the national production instrument within
paragraph 5, all of which is under article 49 of Presidential Decree 15-247.

Other criteria can be inferred by article 50, which defines legal limits established by
the regulator of the Public Transactions Act 15 - 247 as a restriction on management
when resorting to a public transaction by means of a simple satisfaction procedure.
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2.2.4 Economic Customer Capacity Criteri

Here, when choosing the contractual interest of the dealer, you must ascertain the
capacity set out by the legislator in the text of article 54 of this decree, and therefore
what capabilities must be ascertained?

According to the preceding article, the contracting authority must ascertain all
technical capabilities related to human and material means, professional references and
professional capabilities related to qualification certificate, classification and quality
certificate if required and financial capabilities, all matters relating to financial
guarantees for the execution of the transaction such as bank references, This is in order
to ensure the execution of the transaction??,

2.2.5 Criteri of economic advantages

The contracting interest shall choose an economic worker with economic
advantages, subject to the conditions laid down in article 72 of Presidential Decree 15 -
247.

On this basis, can we say that the preceding criteria are sufficient as a guarantee of a
simple consent procedure that is outside the rules of competition and equality without
prejudice to public money and suspicion of administrative corruption?

Thus, the absence of a formal call for competition®® in a procedure of simple consent
size makes us think about the procedures followed by the contracting interest for how to
invite the dealer and how to choose him or her and the grounds for doing so.

However, by reading in the text of article 41 governing the Transaction Act, the
procedure of consent in its form was considered a "lex specialis" transaction for a single
contractor without the formal call for competition, and thus what procedures are in place
to allocate the public transaction through a simple consent procedure?

The absence of formal competition advocacy makes the contracting interest invite
whoever it deems capable of completing the process it wants to carry out, whether by
calling in writing, by telephone, or by any other means of communication?¥, and from
whom on what basis is a transaction invited without a transaction and how is it chosen
away from suspicion of administrative corruption?

The fact that the regulator of the Public Transactions Act restricts the contracting
interest to legal limits whereby an economic worker who offers an economic benefit
after having ascertained his or her financial, professional and technical capabilities is
selected has not been fully restricted by the fact that there are many clients who can
meet these conditions and who can be contacted.

The term "negotiation", which is essential before the contracting stage in a
procedure of simple consensus and which may be conducted in large amounts, looms
over several questions. On the one hand, on the other hand, to organize negotiations by
a commission appointed and chaired by the contracting interest, on the other hand, what
are the guarantees of the contracting interest's obligation in accordance with public
interest considerations to ensure the effectiveness of public requests and the proper use

of public money, in inviting, negotiating and choosing the offer of the contractor?
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3. Urgent Urgency Problem in Simple Consensus Procedure

Urgent urgency poses several problems in the level of conclusion of public
transactions within the simple procedure of consent.

We will therefore try to examine the urgency of article 49, paragraph 2, of this
Decree and compare it with the urgency of article 12 within the special procedures.
Why does the legislature regulate public transactions in two distinct cases?

3.1 Urgent Urgency of public transactions 15 - 247.
3.1.1 Urgent urgency under the simple consensus procedure

The urgency of article 49, paragraph 2, of this Decree, is one of the cases of recourse
by the contracting interest to the simple consent procedure, which is subject to the limits
provided for in article 50, Upon reading the second paragraph of article 49, the
legislator established conditions for asylum in the contracting interest of applying this
situation?s:

- Risk of investment or property in the contracting interest or public security.

There is an imminent threat to a property or investment that may be reflected in
the field.
Contracting interest's inability to adjust to the timelines of public transactions

procedures.
The contracting interest's unpredictability of the circumstances causing the

urgency.
The state of urgency is not the result of procrastination by the contracting interest.

3.1.2 Urgent Urgency under article 12 of the Regulation of Public Transactions 15
— 247

This case is considered a justification for the contracting interest to execute the
transaction before the conclusion of the transaction and this is a departure from the
general rule that it is originally the stage of conclusion and then followed by the stage of
implementation?®,

- Conditions of urgent urgency within the special procedures in article 12

When reading article 12 and in order for the contracting interest to apply this special
procedure?’, we find the same conditions established in case of urgency through a
simple consent procedure, that is, to repeat the conditions set out in article 12 in the
second paragraph of article 49, and therefore what limits has been imposed by the
regulator of transaction law on the contracting interest to exercise this procedure.
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- Limits imposed on the contracting interest in the exercise of the urgent urgency
procedure

The contracting interest is obliged to respect legal limits for the application of urgent
urgency within the special procedures set out in article 12 of this Decree:

Authorization to proceed with the implementation of services prior to the
conclusion of the transaction granted to the contracting interest by a reasoned
decision of the official concerned according to the level of the public transaction
(Public Authority Officer, Minister, Wali, President of the Municipal People's
Assembly.

Services are limited to what is necessary only to meet urgent circumstances.
Proof of agreement between the parties through exchange of letters.
Conclusion of the public transaction by way of settlement within 6 months from
the date of signature of the rapporteur.
- Control of this special procedure

Public transactions are entered into in exchange for financial transactions with an
economic dealer. The matter is related to public funds within the expenses of the State.
Therefore, there must be control over the various operations carried out. This special

procedure is not without control. The contracting interest is obliged to send a copy of
the decision to the Accounting Board, the Minister in charge of Finance, the authority to
control public transactions and the mandates of the General Facility of Finance.

If the operation exceeds the amounts specified in article 13 of this Decree, it must be
submitted to the competent authority for external Control?3.
3.2 comparing between urgency and urgency in the procedure of simple consent
article 49 and the special procedures under article 12

In order to establish the problem at the level of urgency of urgency as a case of
simple consent in public transactions under the aforementioned Presidential Decree 15-
247, the above-mentioned analysis must be traced.
3.2.1 Conclusions on conformity of articles 49 and 12

It seems at first glance that the urgency of urgency within the simple consensual
procedure mentioned in article 49, paragraph 2, is the same as the urgency of urgency in
article 12, and this is for those who have not carefully considered or analysed both texts,
but on a good reading we can conclude the following?’:

- Order to start service (O S S)

Within the simple consent procedure, after the conclusion of the transaction, that is,
after the completion of all the stages of the contract from the beginning of the invitation
to contract and the selection of the client to the Controller's visa on the obligation of
maintenance. In case of urgency under article 12, the commencement of services after
the authorization of the official concerned shall be pursuant to a reasoned decision to
commence the implementation of services prior to the conclusion of the transaction.
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-Nature of the services

In the case of urgent urgency within the simple consensus procedure, it is not clear
what contrary to the urgent nature of the services in article 12, which is limited to what
is necessary to meet the circumstances of the urgency, the question arises here, what is
necessary in the services and what is unnecessary? Can services in the simple consent
procedure be considered as holistic services without specification?

- Contractor's choice

In a simple consent procedure, it is based on legal limits established as a limitation
on the contracting interest as mentioned earlier, but in the case of urgent article 12, on
what basis is chosen.

- Control of the operation

In the simple consent procedure is subject to the competent Public Transactions
Committee as a tribal external control mechanism on the terms book contrary to the
urgency set out in article 12, which requires external control after the fact that a copy of
the reasoned decision is sent to the accounting board Minister of Finance, Public
Transactions Control Authority and General Facility Mandates the General Inspectorate
of Finance, and may be subject to the competent external oversight bodies if the
operation exceeds the financial threshold specified under Article 13, and any control
over the implementation of services prior to completion!

- Identification of needs

The identification of needs®® is not binding in article 12, but in the procedure of
simple consent, the contracting interest must determine its needs in accordance with the
provisions of article 27.

From this, it may be said that any urgency of urgency in cases of simple consent
awaits the preparation of a clauses book in accordance with the determination of the
needs of the contracting interest and must be approved by the competent transaction
committee and awaits the invitation to contract, the selection of the contractor, the
conduct of negotiations, in accordance with legal requirements, the conclusion of the
contract and the Controller's visa*!, and awaiting an order for the commencement of
services s position ", the fact that the transaction takes effect only after the Controller
has been designated as a guarantee of maintenance on the subject of services, is of the
utmost urgency awaiting all such action.

3.2.2 The existence of two urgent cases with the same conditions and various
procedures that call for reflection

According to the foregoing, we find a difference between a state of urgency within

the simple procedure of consent and the state of urgency contained in article 12, and
therefore on what basis can the contracting interest adapt the procedure of urgency?
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The overlap between the two cases and the ambiguity of the text sometimes puzzl
the official over the contracting interest in taking appropriate action. Therefore, most
administrative interests at the decentralized level avoid resorting to a simple procedure
of consent except in the case of monopoly status.

When we examine the main differences between the previous two urgent cases, we
find that the urgency requirements are combined in both cases and the obvious
difference in the procedures followed to implement the services, the method of
finalization, the choice of the client and the nature of the services. and thus the
ambiguity and similarities of the text make the overlap in proceedings, which has legal
gaps in the legal text, an obstacle to its application, or open the door to drain public
money that has become subject to serious violations.

For example, Algeria's practical situation was caused by the regulatory vacuum of
public transactions relating to the conclusion of public transactions in the context of the
prevention of the spread of the COVID-19 pandemic, as if the regulators had recognized
in themselves the inadequacy of the regulatory text and the existence of vacuums
requiring a change in their beliefs.

Presidential Decree No. 20-237 of 31 August 2020 defines special measures adapted
to the procedures for concluding public deals in the context of preventing and
combating the spread of the COVID-19 pandemic.

It seems at first glance that this decree came new?2, but which new?

- Activate the urgent urgency of Article 12 in an implied manner the

implementation of services prior to the conclusion of the public transaction.

- Non-observance of articles 21 and 27 of Presidential Decree 15 - 247 and gave the
possibility of the contracting interest to make several requests of the same nature
and with the same client by reasoned decision, This was an exception to the text
of article 21. and prohibited in the text of article 27 of Presidential Decree 15-
247, with certain conditions that cannot be infringed, this is to give more
flexibility to the public transaction.

- Resorting to simple consent to conclude public deals in the context of preventing
and combating the spread of the coronavirus pandemic as a 19 delegation, as if
the coronavirus epidemic had become a case of simple consensus but with
diluted limits and negotiations based on market-traded prices rather than
reference prices.

Thus, the regulator of the deal law gave more softness to conclude deals under the
coronavirus pandemic, which eliminates more competition and equality, but the
exceptional justification necessitated it.
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4. conclusion

According to the above analysis, the absence of a formal call for competition in the
simple consent procedure does not give the contractor's interest all freedom to contract,
but the regulator of the transaction law restricts it to limits that must not be contravened,
but these limits remain insufficient in a procedure of simple consent size, As for the
urgency of simple consensus and urgency within the special procedures, the conditions
of urgency and different procedures were similar to thought-provoking, in order to give
greater guarantees of access to public requests and to protect public funds from any
suspicion of administrative corruption.
- The most important results are accessible:

1. The absence of a formal call for competition does not entirely free the contractor's
interest in contracting, but is bound by limits that are regarded as limitations on
recourse to the simple consent procedure.

2. The absence of equality in the case of dealing with a public institution of an
industrial and commercial nature and the granting of a privilege as an exclusive
right to other persons by virtue of the granting of the legislative or regulatory
text, and by the provision of activity wholly exercised with public bodies and
departments and public institutions of an administrative nature.

3. Criteria adopted in the choice of the client in the absence of competition,
especially when calling for a contract and conducting negotiations, lack rules
requiring the contracting reformer to follow precise procedures.

4. The existence of two urgent cases in two different articles under the same
conditions and with different procedures is ambiguous in the light of the
ambiguity of the legal text.

5. Contracting Interest Officer How to Justify Recourse to Urgent Urgency within
Simple Consent Procedure or Special Procedures.

6. Is there a urgent urgency that requires the transaction to be executed before
concluding and departing from the original contract At the same time, the
urgency of urgency is on the same terms but resorting to a simple consensus
procedure requiring the client's invitation, Negotiations, selection of contractor,
conclusion of contract, Controller's visa for obligation of maintenance subject to
services, Ordering work to start and the deal to come into force, is there a
urgency of urgency that requires execution before finalization and urgency of salt
waiting to conclude and then execution.

7. The practical situation in which the regulator signed a law on public transactions
in the light of the coronavirus pandemic (COVID-19) When the organization of
deals could not accommodate this situation, the legislator forced the issuance of
presidential decree 20-237 of 31 August 2020 to break out of this exceptional
circumstance, but did not come up with a new text level but implied urgency and
gave the green light to the contracting interest to resort to a simple consensus
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procedure to conclude public deals that required coping with the coronavirus

pandemic.
- According to previous results, we can come up with these proposals:
- In order to achieve competition within the simple consent procedure, the contracting
interest's obligation requires that the public interest be taken into account within the
framework of the dictates of moral conscience in order to protect public money.
- Review of article 52, paragraph 6, on negotiations. How does a contracting interest
officer appoint a negotiating committee as its Chairman?
- To give the most assurance of the contractor's choice, especially in the cases
mentioned in article 49, paragraph 2, 3 and 4, on urgency, urgent supply, priority
projects and national urgency, and paragraph 5, on the status of the upgrade of national
production.
- Review article 49, paragraph 6, concerning the granting of a concession to public
enterprises of an industrial and commercial nature and why exactly is this type of
enterprise in contracting?
- Review article 49, paragraph 2, adopting a state of urgency, which is the fact that the
urgent urgency requirements are not commensurate with the simple procedure of
consent and only with the state of urgency set out in article 12.
- Lifting the ambiguity of the text level and determining precise procedures
commensurate with the size of the simple consent procedure in which some of the
processes performed in large amounts may be equal to or greater than 10,000,000,000
dinars. How can it be reasonable to regulate such a procedure with only two legal
articles, namely article 49 and article 50.
- Resorting to a simple consensus procedure in the case of the coronavirus epidemic,
according to Presidential Decree 20-237, requires amending article 49 or amending
article 12 in line with the epidemic situation.
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