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Abstract 

The supportive standards, treaties and regulations of host country are productive of a secured legal 

environment for attracting and supporting foreign investors. However, the variety of definitions and 

inefficiencies in the criteria for identifying foreign investors,  has a direct effect on emerging many 

differences between the investor and the host government in identifying some property and income 

arising or related to foreign investment and attraction or exclusion of foreign investors. Based on this, 

the effectiveness of protection’s standards, treaties and internal regulations for establishing and 

expanding the legal security environment is a fundamental question. This research considers the impact 

of diversified investor definition and its identification criteria on domestic regulations (Iran) and 

international documents (ICSID), and in response to the legal deficiencies introduces identification 

criteria and necessary legal mechanism for creating and develop a secure legal environment for foreign 

investors. 
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Introduction 

Since the early 1990s, competition has begun to attract foreign investment between countries. 

The global financial crises of 2007-2008 also played a major role as a booster factor of countries' 

competition in attracting. Many countries accepted foreign investment as a factor in reducing the 

effects of the crisis. Similarly, various countries added “direct” attraction of foreign investment 

in their economic and social development policies. Countries believed that attracting foreign 

investment are effective in a number of ways, such as identifying and developing the capabilities 

of natural investment in the host country, transferring technology, managing and transferring 

knowledge. Of course, in contrast to this belief, should mention the effort to attract investment 

based on its impact on growth and development, which is part of the history of attracting foreign 

investment;  thus, the attraction of foreign investment didn’t impact growth and development of 

some countries. Although attracting foreign investment in different countries such as Malaysia, 

China, Brazil and the Republic of Korea has played a significant role in boosting their 

economies, but this role has been dimmed in many developing countries such as Ghana and ...1 .  
 

Obviously, success in attracting and utilizing the attractiveness of foreign investors is also 

closely related to the capabilities of the host country's legal programs and policies. The highest 

investor demand, from spending the investment in the host country until the end of its goal, is 

legal protection of its own and its capital; a government who receive the investment is committed 

to the investor to take appropriate and reasonable care from him. Under this commitment and the 

will of the government to fulfill its commitment, the investor can use the investment in a safe 

and secure environment.  (Also, concerns of the host government such as national security have 

been a controversial discussion that is out of the scope of this research2. Legal security of 

investment can be studied in the following ways: 

1- First period: Colonial countries dominated the country and carried out foreign investment 

themselves; consequently, legal security was assumed3 

 
1 - Corresponding author: mrs4272@yahoo.com 
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2-  Second period: Closed door-to-door foreign investment attraction is a security investor's legal 

security that has emerged in the form of diplomatic support due to the willingness of 

governments to enjoy the independence of legal security, and this diplomatic support was faced 

with problems in terms of type and type. Ultimately, to address the shortcomings Legal 

protections, countries moved towards legal unity4 . 

3- Third era: The era of open door policies that started from the beginning of the nineties and 

countries agreed on common principles. At this point, developing countries with open-door 

policies .welcomed foreign direct investment. According to Open Door Policy, the 

abovementioned countries, in order to attract foreign investment, have made extensive changes 

to the laws that prevented foreign investment from attracting or, by adopting appropriate laws, 

sought to create the necessary incentives and legal protections for foreign investment. 

 

These countries have embarked on a peaceful path for the principles of international law and in 

dealing with foreign investment met criteria such as "national behavior" and "minimum 

international standards" .These terms are generally accepted by countries in multilateral and 

bilateral agreements between foreign investors5 , But in general, governments considered legal 

security and enforcement policies in the form of international supportive standards, bilateral 

treaties, and domestic laws or policies6  .Obviously, compliance with international standards of 

support and the existence of these standards in investment treaties or its crystallization in 

domestic and international laws is effective in providing a secure legal environment for 

investment, in a way that would lead to compliance by the host government and non-compliance 

with it. However, despite the attention of countries to the standards, there is still a legal concern: 

Is there any interpretative challenges regarding the concept of foreign investment in the field of 

internal regulations and international documents? And have interpretative challenges affected the 

creation of a secure legal environment? If there are any interpretative challenges, what are the 

shortcomings needed in order to extend the investor's legal security? 

 

This research, initially aimed at realizing, guarantee and extending the legal security (the subject 

of the request for the foreign investor) will outline the standards of protection and treaties by a 

qualitative-library and a descriptive-critical approach, and in consequence, the legal 

shortcomings effective on the impact of these protections will address legal security environment 

and solutions for existing demands. 

 

1. Legal Security in the Light of Protection 

As above, these supports can be analyzed in three formats: international supportive standards, 

bilateral treaties and other treaties, rules and regulations or internal policies. 

1-1 International Supportive Standards and Secure Legal Protection 

 As in customary international law, according to many lawyers, the rights of foreigners in the 

host country are generally recognized and examined under the term of "international criteria of at 

least behavior with foreign investors", is the most effective source of law that can be used to 
protect investors in the international arena.. Gradually and in the line of  formation of 

international dialogues of countries for a joint solution to protect foreign investment, the number 

of usable standards by capitalist countries increased so that to provide the least security in the 

light of customary international law for protection of foreign investment. 

The nature and scope of supportive standards are considered as follow in order to more 

accurately assess the extent of utilization in the domestic regulations governing the protection of 

foreign investment in Iran and ICCAT or convention of Washington: 

- Full Protection Standard and Security 

This was one of the supporting backgrounds in relation to foreigners in international law. 

Traditionally, it is observer of the host government’s commitments to provide security of 

foreigners, and its the most important is the physical protection by the police, but in recent 



Effect of Interpretative Challenges of Concept of Foreign Investment on the Secured Legal Environment  

Dr. Mohammad Sadeghi + Dr.Mortaza Konarizadeh + Dr.Mahdieh  Saniee 

Journal Of North African Economies                     ISSN 1112-6132                                Vol 16 / N°(23) 2020   P 1-18 

3 

decades, approach of arbitral courts in sentences exceeds physical security, and physical, legal, 

and commercial security are also subject to the full protection standard7 . 

- Fair and Just Behavior 

As a supportive standard 8, it is cited in most bilateral treaties and other investment treaties 9. 

Introduction and prediction a fair and just behavior which is seen in very different forms, 

essentially addresses the various and different behaviors and practices of the state that effect on 

investments and behaviors. This standard specifically addresses rules that break down investor 

security; for example, the Bilateral Investment Agreement between the United States and 

Argentina, signed in 1991, in the introduction states that "fair and just behavior to investors is 

considered in order to maintain a stable system "10. The standard of fair and just behavior has a 

set of obvious and objective applications. Terms "fair and just" are included in the treaties as 

standards have different content, and governments do not follow the same pattern; therefore, 

Article 31 of the Vienna Convention on the Law of Treaties is used to interpret these clauses11 

.Also, the host government will use this condition to show the investor's obligations12 . 

 

 By reviewing the procedures of the International Arbitration Tribunal, we find out some 

principles of this standard and included: 1) transparency and support for legitimate expectations 

of the investor; 2) compliance with the contractual obligations; 3) Fair hearing and legal 

procedure; 4) good faith 5) prohibition of coercion and commitment. It is very clear that these 

examples have an statistic aspect and they will expand and develop with legal developments in 

the tribunal proceedings13 . 

 

- Full Support and Security Standards 

This is another standard rooted in the practice of traditional US treaties and is also under 

consideration in most treaties on foreign investment, which has been named "full protection and 

security" in the past. This standard indicates that the host country is committed to taking steps to 

protect the foreign investor against adverse effects. These harmful actions and acts to the 

investor may be carried out by the host government or affiliated entities of the government or 

third parties14. 

- Pervasive Standard (or obligation condition) 

This is support of investment15 .It pursues this object that violation of obligations of the foreign 

investment contract is as violation of the international obligations contained in a bilateral treaty 

between the host government and the investor. The pervasive condition is an exception to this 

general rule that the violation of national laws or contractual requirements will not create the 

international responsibility of the host state16 .The reason for such a condition in investment 

treaties is due to the investor's concern of violations of contractual obligations by the host 

government which have private aspect and domestic courts would consider this violation.  This 

condition causes major investors and the country get investment to consider as much as possible 

their own investments, arrangements special conditions that will protect investors' rights to the 

extent possible and prevent them from creating an unfavorable situation; they will anticipate 
these arrangements in bilateral treaties or investment contracts, and the host government would 

be obliged to obey them, such as the Iran-British Petroleum License. There is still no definite 

definition for this standard.17. 

- The Standard of a Perfect State 

This is most commonly seen in commercial contracts. Such provision in the bilateral treaties 

agree that if one of them sign a contract with a third country later, and granted concessions to a 

third country, The current party will also benefit from these privileges without any formalities . 

The purpose of this clause in investment treaties is to support investment rather than investor. In 

the international arbitral votes pointed to this condition more18. 
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In general, the nature of international behavior standards is such that all parties in the host state 

must appropriately understand the true meaning of it, in order to ensure its strict and practical 

conditions, and to provide legal security for the investor. The host government will create a 

secure legal environment for foreign investor by full understanding the international behavior 

standards, on the other hand, based on the "International Minimum Standard", the host 

government is required to respect the investor's rights in relation to regulatory action. The 

international minimum standard is a customary international law norm governing behavior of 

foreigners and include of principles in which the minimum rights of aliens have been considered, 

and the host country regardless of national law, should observe it in the current procedure 

regarding aliens. Legislative measures of the host government may be in the form of legislation 

that is necessary under international regulations or it is in opposed to international regulations or 

is cancel international rules. Also, the government's decisions and actions regarding investors 

should take into account certain constraints19 ; for example, taking a decision contrary to 

international rules, such as those that violate investor rights or violates international regulations 

or discriminatory behavior with investors, which the host government would be responsible 

under “international minimum standard”. Violations or cancellations of investment contracts and 

the expropriation or confiscation of property of investor is also a violation of the investor 

customary international law and a violation of the international minimum standard ..Due to the 

result of discussion about the international supportive standards, it can be said that a set of 

general principles are in the form of an international standard that does not interfere in the details 

of the investment and its concept; in other words, these mechanisms do not resolve the 

ambiguities and shortcomings resulting from the lack of definition of investment. . In general, it 

supports the investor as a conflict between the physical behavior and manner and legislation of 

the host government with the investor’s interests. 

 

2-1- Bilateral and Multilateral Treaties 

Another mechanism effect on creating a legal secure environment for foreign investor is bilateral 

investment treaties (BITs). Governments are bound to comply with standards by bilateral (or 

multilateral) treaties that are effective in realizing a secure legal environment for investors. In 

these treaties, on issues such as definition of investment and investor, how to accept capital, how 

to deal with foreign investors, the conditions and how to transfer funds from the investment, 

including the origin and its benefits, avoidance of expropriation and seizure of investors’ 

property and breach of the investment agreement by The host government, terms of dispute 

settlement and arbitration. These supports may be in the form of absolute standards or relative 

standards.20  These treaties are signed between States at the bilateral, regional, inter-regional and 

global (multilateral) levels. According to UNCTAD in 2017, 3,324 treaties had been signed by 

that date: 40% of the total BITs were between developed and developing countries, 13% between 

developed countries and transition economies, 8% between developing countries and economies 

In transition, 28% are between developing countries and 3% between transition economies (8%) 

between developed countries; and according to the UNCTAD report, in 2018, new treaties were 
18 ones, while the rate of cancellation of treaties were 22 ones that are historically unique.. 

 

Perhaps this is also due to investors' concerns about the quality of the domestic entities of the 

host country, the unilateral changes in investment laws, and inability to enforce their right in the 

domestic courts. In the absence of clear rules of investment protection, the best investing 

countries understand that they could provide the maximum possible support to their investors 

through negotiation and conclusion of clear treaties21. In fact, the developing countries also 

believe that the conclusion of bilateral investment treaties will help to expand the legal 

protections of foreign investors against investment risks and increase the flow and attraction of 

such investments to their country and attract them22 . 
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It is necessary to look at this matter from the other aspect; whether the treaties, along with the 

supportive standards have been effective in protecting the rights and obligations of the parties in 

strengthening the protection of foreign investment as described above? And is a desirable 

mechanism, or should we look for other mechanisms? In response it should be pointed out to the 

2017 report that these treaties and agreements have failed to meet the pace of the market, while 

some countries, such as Canada and China, are negotiating about changes of former treaties and 

custom agreements. 

 

Indonesia has stopped all treaties and contracts to support foreign investors and has called for a 

review and negotiation. In this regard, the role of the World Organization for the International 

Investment is a subject of discussion, which could be a reason for the ineffectiveness of 

international treaties and international supportive standards for foreign investment. In the light of 

treaties, it can be said that there are very good support, but these supportive mechanisms will be 

effective and efficient when the property and assets of the investor are subject to investment and 

the rules governing it. Therefore, clearance of the concept of investment should be the first 

priority in any treaty. However, in most treaties, an integrated approach and an inventory of 

assets and instruments are used as foreign capital; for example, the Agreement on Promotion and 

Protection of Interaction between the Government of the Islamic Republic of Iran and the 

Government of Singapore approved on March 2018 has used this approach. According to the 

Article 1 of this Agreement: For the purposes of this Agreement, the term "investment means 

any asset ... which is invested by investors of one promising Party in the territory and in 

accordance with the laws and regulations of the other promising Party. For example, Article 6 (1) 

of the Energy Charter Treaty refers to "investment" defines as any asset owned or controlled 

directly or indirectly by an investor and related to economic activity in the field of energy. There 

are, of course, also other agreements that, while adopting a valid approach to the concept of 

"investment," provide a limited list of types of assets subject to legal protection. (North 

American Free Trade Agreement)23 . Some other treaties have defined investment in terms of 

economic applications; for example, the agreement between the United States and Chile in 2003: 

Investment means any asset owned directly or indirectly owned by investor, or controlled by him 

has specifications of an investment, including an obligation to supply capital or other funds, the 

expectation of profits and benefits, or the assumption of risk. 

 

3-1 Legal Security Environment and Internal Regulatory Approach 

 

In spite of the institutionalization of international supportive standards of investment in the 

customary international law and the development of bilateral treaties of foreign investment, in 

case of internal legal security and its continuity in the host country would influence in the 

investor's fate the three stages of: first, at the stage of entry and exit of capital; second in the 

stage of his activity in the host country and third one at the stage of disputes. Many countries 

seeking to attract foreign investment have provided favorable conditions for investment by 
adopting supportive and incentive laws. Accordingly, another mechanism to create a legal secure 

environment is internal laws and relevant and suitable regulations to this issue24 . Among the 

national laws, the constitution of each country plays a significant role in creating a secure 

environment for attracting and supporting foreign investment.25 

 

In the last few decades, countries did some measures to create a more favorable legal 

environment for attracting more foreign investment: Brazil releases regarding the health; 

Maldives has allowed foreign investor to take ownership of property by abolishing restrictions; 

Vietnam approved the purchase of airport shares and Greece has granted 14 airports through 

privatization to foreign investors; Italy granted 38% of its post offices; Madrid has privatized 

49% of its airport with foreign investors; Chile let foreign people access to exchange office, 
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Geneva has reformed the law for tax exemptions, and Myanmar has also abolished law of 2012 

and investment of 2013 and has recently introduced a new law; Indonesia for encourage 

investors and secures its investment approved investment attraction and issuing licenses law for 

up to three hours26.  

 

In 2001, the Islamic Republic of Iran also approved the "Investment Promotion and Protection 

Act". This law is one of the most progressive and liberal laws among the laws of other countries 

and includes many sponsors, facilities and incentives for foreign and Iranian investors. The four 

main principles of foreign investment are as follows: (a) attitude toward investors; (b) 

guaranteeing investments for expropriation or nationalization; (c) monetary and currency 

regulations and transfer of funds; d) settlement of foreign investment as approved by this law; In 

fact these four principles form the framework of a legal secure environment. In line with the 

implementation of this law, its implementing regulations were approved by the council of 

Ministers in 2002, as well as foreign investment trusts to create a kind of concentration that 

could be considered as " Investment Organization, Economic and Technical Assistance of Iran" 

and " Foreign Investment Services Center". 

 

The main object of the protection laws of foreign investor is to create a reliable environment for 

foreign investors whose activities enjoy full legal protection in the host country. Despite the 

provisions of international law and foreign investment treaties, domestic laws and the legal and 

administrative environment of the host country continue to play a significant role in attracting 

and supporting foreign investment, because the "principle of national behavior", which 

crystallizes in domestic law, would be a regulatory framework viewer of Foreign investment. 

Therefore, it is necessary that the host country's legal position in creating a safe environment for 

attracting investors should be clear. In addition to the law of encouraging and supporting 

investment, other internal laws, such as labor law, tax laws, free-zone customs laws, land 

ownership, company shareholdings, monetary and currency laws, environmental law, The 

dispute settlement system has a significant role in investing in a country's decision-making 

process 27. When it comes to legal security in the field of foreign investment that the principles 

and rules of law are applied equitably in disputes28 .  Foreign investment and the rules governing 

it, on the one hand refer to domestic law and on the other hand refer to international law; so that 

in the event of a dispute, the domestic law of the host country first must be examined and then if 

rights of foreign investor does not respect by the country who receive the capital, then the 

investor will resigned his rights in the international arena. Since foreign investment has a major 

risk, a system of effective disputes is one of attraction tools of foreign investment and reduces its 

risk. These disputes also create special claims that should be subject to appropriate rules about it. 

The legal security investment features in the host country include the transparency of 

commercial and currency laws, property laws and especially intellectual property, customs and 

tax laws, labor law, international trade disputes or investment disputes. The important issues that 

are stipulated and guaranteed in the investment laws and other national laws to encourage, attract 
and protect foreign assets are: entry of capital and property, transfer of profits and capital abroad, 

expropriation and compensation, disputes and tax and customs privileges. 

 

2- Good but Inadequate Support: Shortcomings and Challenges 
 

The need for investor protection in the context of standards of support and treaties and domestic 

regulations are expanding, but it still has several shortcomings. Among the main challenges in 

the context of short supporting, we can point out the conceptual defects of definition of investor 

and flexibility of national sovereignty in the light of investment. 

2-1- Investor Interpretative Approaches 

Regarding discussion of foreign investment, we face interpretative challenges due to the 

conflicting interests of parties in the contracts and the bases of their desire to define foreign 
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investment and investor. There are different definitions in this regard: "Investment means" any 

type of investment ... including equity ...; and includes: tangible and non-tangible property, 

including all property rights ...; a company or ... Interests in a company or interests in its assets; 

... issued permits under the law ... any rights granted by law or contract and any permits and 

permissions are permitted by law ". In this regard, Sornarajah defines it, transfer of international 

capital from an international geographic region to another country29. While, in the history of US 

investment law, this insufficiency to define has been a subject for many years. 

The necessary legal security environment for an investor includes having a precise definition of 

foreign investment, investor, property and foreign assets. Just this kind of definition leads to a 

difference in the interpretation of foreign investment contracts in an international arbitrary. Since 

any kind of interpretation, whether general or not, has different outcomes and has a very direct 

effect on investment attraction, so finding approaches and definition of investment is 

important.30. Currently, legal literature confirms that there are dense and different rules relating 

to foreign investment, and existence of these criteria and not similar views leads to different 

results. Interpretations and definitions have a very close relation with the specifications of 

bilateral treaties; accordingly, countries apply three approaches to the definition and 

interpretation which we will discuss about shortcomings rules. 

 

Approaches 

In general, we face of different approaches to define foreign investor in investments treaties of 

countries: 

First approach: it is a well-defined definition based on asset which is referred to "asset-based" 

approach31 , and it is beyond the unilateral foreign direct investment. In this definition, the 

"control" or "ownership" of the foreign investor on the assets used in investing in the host 

country is considered as a determinant factor in the definition of investment.  This definition 

includes "any assets" 32 or "all assets" that is associated with a list of titles. Five types of asset 

involves in this investment: 1- movable and immovable assets and any type of property rights 

such as mortgages or bonds. 2- Different types of corporate dividends such as shareholder-stock-

bond and entrepreneur- 3-Claims or financial claims and investment-related loans; 4-Intellectual 

Property Rights; 5- Granting of business rights, which are the same as those granted by law or 

through treaties33. Therefore, any assets and property that are related to foreign investment are 

included in the definition of investment. 

 

In the second approach, they argue that the definition of investment not only requires a complete 

concept that cover a wide range of investment types, but must also be sufficiently flexible to 

provide new types of investment in the future; in other words, the " transaction-oriented " is 

named34 . Many bilateral investment treaties concluded by the United States with other countries, 

such as Bahrain in 1999, reflect this approach. Here, the term investment is defined as "any 

investment" that is defined as below: "Investment by individuals or corporations by means of any 

investment owned or controlled directly or indirectly by such persons or companies but not 
limited to [...] 35. 

 

An agreement between the United States and Chile (2003) describes the term "specifications of 

an investment" that describes the financial liability commitment, profit expectation, or 

assumption of risk. According to this treaty, foreign investment is: investment means any type of 

asset that is directly or indirectly owned or controlled by the investor, which has characteristics 

of an investment; including obligation to provide capital or other funds, the expectation of profit 

or assume the risk of such a definition of investment with complexity. Sometimes the issue 

becomes more complicated, which, according to its review, refers to the word "investment" (for 

example, financial claims related to "investment") that sample of such clause can be seen in the 

Energy Charter; Article 16 of the Energy Charter states: " Financial claims and claims related to 
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executive obligations arising from a contract that has economic value  and investment-related ". 

However, assigning the investment framework in this way is about any assets, interests and 

financial revenues in the benefit of investor, but in practice it will be difficult to distinguish the 

scope of foreign investment. 

 

In the third approach, we do not have a widespread definition of investment, but in this approach 

we will have a closed list of examples of investment. This method by the broader definition 

"asset-based" is different from of investment and includes the prudence concept that includes a 

complete list of tangible and intangible assets (such as companies, loans, profits, checks, stocks, 

and bonds, etc.) in the treaties. Some treaties have provided a subtle definition of "investment", 

as they exclude certain assets and transactions from the definition of "investment".36  

However, another description (Juilliard, Carrera 2007) points out that in terms of different 

mechanisms, situations, and conditions, this difference can be based on the definition of probable 

knowledge and the absence of certain criteria, such as international business rules such as 

personal code ( Business Objectives), commercial goals, or objective criteria of a spatial 

approach, such as a different country, nationality, etc., to determine this ambiguity and its effect 

on the nature and epistemology of foreign investment. It seems that the existing approaches, 

including asset-based, transaction-oriented and the third approach have a legal disadvantage and 

this can be addressed regarding the existing criteria because of not paying attention to the 

concept of investment and the conceptual transformations of capital in the current situation, 

which is in line with capital as Culture and is also due to the lack of separation of foreign 

investment with the investor. Assume that the Iranian investor is a resident of the outside; its 

relation to capital is the product of a transaction, or relation? He invests in an increase in income 

within the foreign investor who is not involved in the geographical transfer of his capital like 

Afagheneh brothers. Based on these shortcomings, it should be noted that the existing 

interpretive approaches do not contain specific criteria and in definition of the criteria do not pay 

attention to the relation of capital, investment and investor. 

 

2.2. Legal Security Challenges Due to Interpretative Shortcomings 

A: Internal Regulations (Iran) 

The first law to attract and protect foreign investment in Iran was adopted in 1956. In the Act of 

Encourage and Protection of Foreign Investment of the Islamic Republic of Iran, there isn’t a 

complete definition of foreign investment but more about proofs. Only clause (V) of Article 1 of 

this Act stipulates: Foreign investment is the use of foreign investment in a new or existing 

business after obtaining an investment permit. In fact, in a much more general context than the 

concept of foreign investment, it points out investment samples. The said Act indicates foreign 

investment as follows: a) cash funds as changeable currency that can be imported into the 

country through a banking system or other ways of transfer of funds approved by the Central 

Bank of the Islamic Republic of Iran. (B) Machinery and equipment; (c) Tools and spare parts, 

disintegrated parts and raw materials; Additives and auxiliaries. D) Patents, technical knowledge, 
brands and trademarks, and special services; (e) Transferable profit of foreign investors; and (g) 

other authorized items approved by the council of Ministers37 . The Iranian Foreign Investment 

Promotion and Protection Act also seems to have used a trade-focused approach that focuses on 

the origin of foreign capital, in the presentation of investment examples38. The proof-based 

approach is not an answer to legal challenges, but also contributes to the expansion of the 

challenges. It can be said that mention of the above samples has many disadvantages; that it is 

depend on the foreign investor's foreign exchange and doesn’t mention the rights and interests 

which assigns or controls by the foreign investor under the law or a contract, and, on the other 

hand, the contract views investor in contractual arrangements such as construction, management, 

production, privilege, income distribution, and other types of similar contracts is not supported 

by this law.39 
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This Act, which has been approved mainly by encourage to return of Iranian capital abroad, 

unfortunately, provided a vague definition of the foreign investor and regarding rules on 

citizenship, will cause a lot of complications in the event of a dispute 40. The Presidential 

Consensus Commission has defined "investment" as the use of property or assets. Here are some 

examples of investment cases. Since the provisions contained in the Commission have had an 

instance aspect rather than a limitative aspect, the phrase "including" was added in the text of 

bilateral investment treaties to mention the investment examples. Another point raised in this 

commission was that the definition of the above mentioned cases should be based on the laws 

and regulations of the viable promising  party 41,  such as Article 1 of the "Agreement on Mutual 

of encourage and protection of Investment Between the Islamic Republic of Iran and the Kuwaiti 

government "which defines the term" investment ": The term investment means any property, 

assets or its rights that is applied by investors of one promising Party in the territory of the other 

promising Party in accordance with the laws and regulations of the other promising Party and 

includes an asset or right which includes or is in the form of: ) Movable and immovable property 

and any property rights such as rent, mortgage, right of imprisonment, bail. (B) Shares, equity 

interest, or any form of participation in companies and other debts, loans and bonds issued by 

any of the investors of the promising party. C) Claim to money or other receipts under a contract 

with economic value. D) intellectual property rights, including, but not limited to, trademarks, 

patents, industrial designs and samples, technical processes, technical knowledge, trade secrets 

and good repute. " 

 

When, in a definition, "foreign investment" is discussed, the investment is considered to be any 

type of asset that the investor does in the other country provide but in accordance with the laws 

and regulations of the viable country. The description of a specific asset as foreign investment 

versus domestic depends on the relation of the owner of the asset and the investor. In general, 

considering specific assets as foreign capital seems easy; when the asset in question is owned by 

a natural or legal person, it is considered foreign property that is in line with the investment 

objectives. 

However, it is very clear that the simplicity of this formula is very misleading, interpretive and 

challenging, because sometimes foreign investment is carried out through complex mechanisms 

consisting of various bill of rights of ownership. Maybe a large part of shareholders were 

multinational partners and have been scattered across different countries as vertical. Some of the 

bilateral treaties, by understanding this issue under the term of mentioning the word "oversight" 

do their support; for example, the contract between Austria and the United Arab Emirates in 

2001 defined investment as follows: "Investments made by investors by each parties will mean 

any assets owned or controlled directly or indirectly by them in the territory of the other party42. 

In the bilateral agreement of Iran, the scope of the treaty regarding the concept of an investor 

limited but based on the parties and the bargaining power of that country and specific situation of 

each treaty applied these indicators or criteria in combination or alternatives, but the legal 

shortcomings of the interpretative challenge arising from the legal concept of investment remain 
for discussion. 

 

2- Legal Security Challenges Caused by the Foreign Investor's Interpretative 

Shortcomings in International Documents 
 

(ICCAT or Convention for Investment Disputes between Governments and Nationals of Other 

States (Washington Convention)) 
 

In international documents, we do not have a single definition of the concept of investment. 

Foreign direct investment from the perspective of international organizations and international 

law also has a variety of definitions; for example, (the World Trade Organization) defines 

foreign direct investment as: When an investor residing in a country (origin country) purchase its 
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assets from the other country (host country) to manage this asset (FDI)(Foreign Direct 

Investment). In the traditional meaning of foreign investment, the term "property, rights and 

interests" was named. 
 

This old formula was merged in the treaty of friendship, the treaties of disputes settlement and in 

human rights documents. New investment treaties use a perfect meaning in the definition of 

investment.43 Multilateral treaties basically define the term "investor" and observe the 

requirements of that definition for competency of ICSID that as examples can point to the 

NAFTA, Energy Charter (ETC) ) Or a draft of multilateral investment agreement that contains a 

definition of investment, of course this definition is partly a result of bilateral investment treaties. 

 

Initially, the term investment was categorically defined broadly and vaguely. The term "property, 

rights and interests" of the foreign investor on the territory of the host government is one of the 

most common terms used in the definition of investment; but today, unlike the past, the current 

procedure tends to precisely define investment in order to avoid any ambiguity in treaties 

because, the most governments are reluctant to get any foreign investment into their country. 

Accordingly, by providing a precise definition of foreign investment, they attract and protect the 

foreign investment. What is clear about the way of defining investment in bilateral investment 

treaties is evident is that in these treaties, while providing a general definition of investment, the 

objective examples of investment are also counted. By considering bilateral investment treaties, 

it can be stated that, a foreign direct investment should have the following features:  

1- Transfer of money and initial capital from abroad to the host country 

2- a long term project 

3- Intention and motivation of a regular income from the project by the investor 

4- Project management by the foreign investor who has allocated the initial capital to the 

investment, at least in a limited manner. 

5- A business risk for the investor44 

 

It can be said that one of the documents cited in the international arena especially foreign 

investment, is ICSID or the Convention on Investment Disputes between Governments and the 

nationals of other States (Washington Convention). 

 

The ICSID Convention didn’t define investment, which is itself a positive development of 

existing mechanisms to create a legal secure environment. The lack of definition of investment in 

the ICSID Convention means that there is no definition of the requirements and conditions for 

identifying an economic activity as an investment under Article 25 (1) and its inclusion under the 

jurisdiction of the Convention. 

It seems that its causes, in one hand, can be found in the different language of stating investment 

material in bilateral and multilateral treaties that are usually suitable to the needs of the treaty 

states, and, on the other, to different interpretive approaches of different courts in addressing the 

concept of investment in accordance with Article 25 (1) of the Convention, which led to the 
issuance of controversial provisions regarding the definition of investment. The study of the 

ICSID procedure along with the legal doctrine and views of the experts in this field shows that 

the main source of disagreement and discrepancy in the ICSID procedure is the application of 

two different theories means Objective Theory45 and Subjective Theory, in interpreting the 

concept of investment.  

During the drafting of the convention and defining investment, many suggestions were made in 

this regard but were abandoned because of non-unity of views and disputes between the 

capitalist and capitalist countries, and country who got it finally they concluded that the 

definition of investment was due to the competence of the Convention is obliged to the parties of 

the contract. With reference to the phrase "the need for international cooperation for economic 

development and the role of investment in it," it can be said that in the objectives and the 
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introduction of the convention, the objective of the Economic Development Convention is in the 

light of investment; that is, the characteristics of foreign investment must necessarily be the 

economic development of the host government; herewith the opposite of this goal is not 

discussed and it is not clear if the investment is not for development or does not have any 

positive effects on development, will it still be eligible for investment and at the competence of 

the Convention?46 The ICSID arbitration court has faced a challenge in identifying a foreign 

investor in the absence of a definition of this concept in the convention. The ICSID arbitration 

court decision in the "Salini against Morocco" case was a milestone in the evolutionary process 

of the ICSID jurisprudence related to the concept of investment. The Court's decision in this case 

was known as the "Saline Criterion." According to the court's decision, four criteria for 

determining investment are necessary.These criteria are: -Activity has a financial obligation;- 

The project will be carried out within a given time; 

- The investor tolerate the risk (profit and loss) of the economic activity of the partner; 

- This activity will be beneficial for the economic development of the host government. 

 

Although the introduction of Saline criteria could provide a model for identifying investment, 

but because of the lack of compulsory history in the ICSID Convention, this view couldn’t 

become a unified procedure. The arbitral courts have practiced two procedures for the 

qualification of the Convention: 

 

A) “Qualitative attribute”  approach: This approach was taken from the Salini case and states this 

the belief that, in order to identify an economic activity as an foreign investment, should have all 

the criteria set out in the salinity simultaneously and collectively based on clause 1 of Article 25. 

This approach uses objective theory to identify foreign investment. 

B) The "Form feature" approach: Based on this approach, the Saline criteria not only serve as an 

official and fixed indicator, but also as criteria which arbitration courts can use it for 

qualification, and it is necessary to combine all the criteria for identifying economic activity as a 

foreign investment based on the concept of Clause 1 of Article 25 of the Convention47.  

 

 Salini's qualification criteria had challenges in practice. The courts that have used the Saline 

criteria in practice added or reduced these criteria. Some courts have 3 criteria and some 5 

criteria and some had 6 criteria. Most importantly, in one case, a court has failed to deal because 

of the lack of a standard and qualification and the same criteria wasn’t paid attention in another 

case, and it is excluded from the list of criteria and the court has considered itself to be 

competent in accordance with other criteria. ; Therefore, these dual situations have challenged 

the Salini criterion48.  Since the convention does not have a clear and objective meaning of 

investment, it is doubtful that arbitration courts can impose a definition that be applicable to all 

cases and goals! But courts believe that a more flexible and functional approach for the meaning 

of "investmet" is more appropriate. An approach that takes into account the feature introduced in 

Salini's case simultaneously with all conditions as the nature of the documents shows the consent 
to the ICSID49 . While it has been accepted today that the above items are generally the basis of 

investment, but it is not clear whether these criteria should exist in all cases and scope of each 

one how much is50 . 

 

 In the course of arbitration, some of tremendous activities are considered as investments, 

namely: damming, road construction, hotel management, loan allocation, loans, replacement of 

fishing vessel equipment, drainage, construction of freeways and inspection before shipment. 

The arbitration courts have repeatedly emphasized that an investment typically consists of a 

series of related economic activities that should be taken into consideration in general and should 

not be considered solely for the purpose of establishing an investment. The court in CSIB against 

Slovakia, argued that "we assume that sue comes directly from the investment. Even if this 
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difference is based on the fact that it alone does not have the characteristics of investment under 

the Convention, of course if this is an integral part of a general operation that is considered an 

investment ". Under the Court decision, in this case," an investment is often a complex matter, 

consisting of several interrelated operations, each of them Lonely can’t be considered as an 

investment in all cases. 51“According to Professor Christoph Schrouere, in the description of the 

materials of the ICSID Convention, despite of the definition of investment in the convention, 

there are certain features of investment that these features have taken into account in the ICSID 

procedure, including in the Fedex and Salini votes. According to him investment should have 

criteria and must be done under a given time and on the other hand, be accompanied by a 

commitment (usually financial commitment) valid for investment; investment must meet 

expectations of profits and benefits and also investment should has a great risk, because it is 

always exposed to risk, and ultimately, investment should play an important role in the economic 

development of the host state. 52 

Therefore, due to the lack of definition of the concept of investment in the ICSID convention, 

broad-ranging interpretations of this concept in the ICSID arbitration procedure have led to the 

development of ICSID  qualification and almost every kind of economic activity within this 

concept 53 Hence, international arbitration authorities do not properly limit their jurisdiction to 

the will of the parties and endeavor to define investment by interpreting the necessary 

regulations between the parties and their qualifications, which can challenge the legal security 

environment. The lack of the concept of investment in the ICSID Convention has led to the 

emergence of different interpretive views in the ICSID procedure, which has made much 

criticism of the ICSID arbitration, the lack of uniformity of its procedure 54. So a number of 

developing and investment countries came out of the ICS as a sign of protest. 

 

In general, investment law is contained of various treaties. In addition to the bilateral treaties, 

especially bilateral investment treaties, regional investment treaties such as NAFTA or the 

Energy Charter should be mentioned. The ICSID Convention as described is regularly 

interpreted and applied. In terms of the problems in the definition and concept of investment, 

these treaties are often interpreted by international authorities who have different title. This 

makes it very difficult in the investment law to have coherent development of procedural law in 

comparison with the situation where a permanent judicial authority interpreted in a coherent 

composition and structure. Different interpretations will result in different results. Arbitrators 

will occasionally have to interpret investment disputes in dealing; so, depending on the case and 

type of dispute, the arbitrator's interpretation may not be based on the investment party opinion. 

The investor expects that wherever he is interested in investing, he will face a single definition of 

investment and the framework of obligations and standards, and he will safely invest in it. With 

this difference in the definition of investment and its implications and presentation of different 

interpretations regarding a single issue from one country to another, it is clear that legal security 

will be unstable and, naturally, the investor will invest in a country that has a high degree of 

legal security in the form of treaties or the rules of the host country55.  
Conclusion 

 

By reviewing the evolutions and statistics of countries in attracting foreign investment and the 

status of legal security by attention in the majority of international treaties regarding protection 

of foreign investors, it can be concluded that international standards and bilateral or multilateral 

treaties have failed to respond the concerns of foreign investors, and the efforts of countries due 

to the majority of treaties and internal changes of the laws of the countries – as indicated- 

confirm ineffectiveness of the available mechanisms to create a legal secure environment. In the 

internal arena (Iran), due to the changes in the regulations, which were studied and cited in the 

2017 report of the UNCTAD (the existing law in terms of enhancing the chances of Iran's 

competition with other countries and in terms of attraction seems to need research by an 
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independent study), the lack of a comprehensive and clear definition of barriers to foreign capital 

and different literature in terms of the concept of investment in law and treaties jeopardizes the 

legal security environment and its impact on many conflicts between the investor and the host 

government for identifying some of the property, proceeds and tools of the property or related to 

foreign investment as foreign capital and the various opinions issued by arbitration courts out of 

the ICSID and arbitration under the ICSID system have been tangible and have reduced the 

willingness of investors to invest in countries with the highest disputes in terms of interpretation 

challenges of the concept of investment, so, despite the fact that foreign investors' rights in the 

international arena has grown, However it has not been able to provide efficient terms, regarding 

the interpretation of the concept of the foreign investor; in such a way that this defect exists at all 

levels of the law in all three types of interpretive approaches, and the foreign investment law, as 

well as asset- based, the transaction-oriented, and... does not have the required standards.  

The ICSID or the Convention on the interaction of investment between governments and citizens 

of other states (Washington Convention) is not subject to any specific requirements which has a 

direct role in expanding the security of justice and which has been addressed in this study, 

namely the global and foreign investment rights in Iran. Accordingly, it should be noted that the 

investment rights in Iran will not receive adequate responses to the treaties. As said, these 

treaties signed under their own particular circumstances and conditions, and their criteria are not 

competitive. In the field of national law, it is in line with maintaining the value of the stability of 

laws on attraction and support, but only in terms of the definition of foreign investor, the 

necessary legal security is still debatable. It seems that the best criteria in terms of the economic, 

social and cultural concept of capital are a combination of personal (investor) and objective 

criteria (capital). The countries and entities who do foreign investment should act beyond A 

collective, inclusive and universal agreement, from a philanthropic, cross-sectional and island 

perspective to reach a consensus  and via considering sustainable, philanthropic and 

humanitarian development, to have a sustainable economic relations could reach a transparent, 

tangible framework under a clear mechanism. 
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