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 حجية الطلاق العرفي أمام القضاء الجزائري
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Abstract:  

It is legally in sharia law established that the husband has the right 

to initiate divorce on his part alone; and in view of the requirements 

of the interest of society in general and the interest of the family in 

particular; Modern legislation has stipulated that this divorce must 

pass through the judiciary and be proven by a court ruling, and it is 

common knowledge in our society and most Islamic societies that the 

divorce by the husband is often outside the walls of the judiciary 

without restriction or condition, embodying the legitimate reality of 

divorce, and this is what has become known as customary divorce, 

except that it Referring to the Algerian legislation, whether in the 

family law we do not find in it a treatment of the issue of customary 

divorce,  this is what led to the outbreak of a jurisprudential dispute 

regarding the interpretation of Article 49 of the Family Code between 

a group sees that customary divorce is not recognized by law, and 

between a group that believes that the ruling on divorce is only a 

ruling that reveals the divorce that the husband signed before he 

resorted to the judiciary. 

In the front of these inconsistencies, we are drawn to the position 

of the Supreme Court, which recognizes customary divorce and its 

obligation to the husband at the time of its utterance, on the one hand, 

and adherence to the prevailing customs in the event of a dispute over 

the occurrence of customary divorce, on the other hand. 
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