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Theory of justified sentence, and the ((obligation to qualify the fact)) rule
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Abstract:

The “justified sentence theory” was appeared in France in the early 19™ century, this
theory means that there is no interest in cassation appeal for the condemned, even if the
judgment contains an error in the qualification, as long as the sentence pronounced is the
same as that provided for by the applicable law; the Supreme Court leaned at the time on
article 411 of the criminal instruction code, although this text only mentioned the case of
“error in citing the text” so that the sentence would be justified; this extension was under the
pretext of alleviating the pressure and speed of processing of criminal instance and the
economy in the legal procedures. In Algeria, the Supreme Court was not deviate from this
approach, although article 502 of the criminal proceeding code only mentions the case of
“erroneous mention of the cited text” to consider the sentence justified. it turns out from this

study that this enlargement contradicts an important rule of criminal justice, which is the
"obligation to qualify the fact", and its consequences linked at the same time to a public
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interest concerning the duty of the correct application of the law, and to a particular interest,
which is the right of the accused to be judged for the fact of which he is accused with its exact
qualification, as this is one of the requirements of a fair trial. Is it possible to reconcile that
extended application of this theory with the exigencies of that rule?.

Keywords : justified sentence; misapplication of the law; Failure to qualify; obligation to
qualify; rights of defense; right to a fair trial; individualization of the sentence.
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4. Cass cri 93[05_[1952, cité par : Jacques boré & Louis Boré, op.cit; p 369.
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- Michele-Laure Rassat, Procédure pénale, Presse universitaire de France, Paris 1990, p 650.
- Jaques boré & Louis Boré, op.cit; p 367.

- Pierre Bouzat, op.cit; p 1440.

- Jean Pradel, op.cit; p 889.
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” - Roger Merle & André Vitu, Traité de droit criminel, Procédure pénale, 3*™ édition, Edition Cujas, Paris 1979,
1979, p 843 . Pierre Bouzat, op.cit; p 1441.
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% . Jaques boré & Louis Boré, op.cit ; p 367.

$95801 Jad ayd g3lal) § s i 3929 Amizd] @ g9, oye liall s i) ibigaall 933 e 31 8oLl (e J5¥158,3411.°
577 s Ll amll Sl gala.”

" - Pierre Bouzat, op.cit; p 1441.
1971/01/04 § 530 Lpall (il 2aSal 1Sy iy dduch 817 (o « Golidl aall codlall e ol
590 Lo gLl az k)« ppedll palall e e
e cellall olany Lo of s S .)) ¢ b sl L 5 (682748 o3, alll § Sad 2011/11/17 3 e daScmall Auslizdl Wil e 51,8, "
o 0585 O e @) 5 L sl @ @) cblind) Zands wiss aue Gas Lad Wia mumio Dhedl Zuaea (0555 e (negidall iyl
Gl Lyl dwloly 3y50 el e Aadall &sgaall o) 5 ke @Sl (aisd GO Gaw 0585 of ghiay ¥ adidl lia old (I o oliea
bl 9 @Usll @ud (01 sue 2012 L ladl Sl Ala) (o SLAT Bumar (5585 (0 Dl (2 9 Amlaal Jom po 33 ,ul) Wglma
o3y alll @ Slad 2011/09/22 § #hse ol uis § Awlimll 43,30 (e 451 53 5 (383 5382 Lo (Llall Sl 2olall 5 Aigslall
(282 o (Ldall Sl Aslaall 5 2gslall culaolyall 9 33Ul @ud (02 sue 2012 B (Ldall LeSxll dls) 624058
Saill 16 Gildl il § 5 £180 e <2011 ilsl Berti Edition «(2lae Auslys) Aulaall 5 2l o)l 5 wilzdl 2lad el gy,
of bl b:;.; 2w Lo olr @1 5 cDlisaall 05ild G 33 52U 5o (ST called! aTsll aaiad, (31) @olyzdl 2lad 2> cigal ol

ISSN: 2352-9806 69 EISSN: 2588-2309 2022431 -07 0]l -09ud L




SN ks VY9657 M r )5
PR Ut

S il ¥ o+ B ey l] (a8 il gl o s asSied| Augadl ol Wl <2s¥ g Cast eyl

palarlls Leliagil goeds cas¥l dazdl Joo 9o #3138 ot § <Y Ayl Logic mall e 2aSell 2855 Loie
R

oy By 19S5 L poSinll Lgiall oF (asill cLad el : aede daiall paill padd of Jodad &l>. 5.2.2.1
D L) Gl @ 5588 Aisaall clls o Ws « 5T Gaty il G of @Sl 3 ssleel 5 il Gatll Jpuad
oobal e Tl Jl> 3 IS 3,76 Layel 5 £ 1982/05/25 8 550 51,8 8 Libadl 2Sall 4] el o 5a
G sy Jaall Sl 853l Togaall Bllas @ 55 e psSoell Bugaall cuals Lo cJadll iS5l e 35 G
055 @1 J19o1 8 g 8530 Bgiall i pall (adill BeSime cipiel a8 o ¢ Milagll iyl e Bolue 45T gl
pae” domize dule 0 oSl T 3y3lmn Ligde aidgiS cipuzel Gadll (e 332 (8T dadas calses gl aill L
o 39.222 551U 54 5) dlls § 2las)l cibias g 5 (Byalially Blatll @il (ol o g, "akaaall 3ylsll 0
) sl el 3l e @ ebppsbiad S Jlea saims s o @@l e ot ¥ (udpall clisaall 0gils
Ble e Jloa ells jae Sl s (2006/01/23 3 £35L1 64/2006 03, 053lall Cimshs souboll 10.321 52
© asle sl

coisl 5 ool e ol Bamly Aasyms o 313 13] : Baddl 3all geedl e Alaill 1. 6.2.2.1
wls o0 2a3lsl) memiall oSl OF o 5,50 65 (2 0S5 U8 Sliassarll Glb B35 Lgdall Llall 2eSxl
CanSall O G 2adlsll e il 5yl KISl 3500 oalall oY dy oSl asgatll lude (s 5 o
Ol Ul angarll ae el ke 0Smd 5 "Bl Sels” Ayl 8 "clyidl” s . el 0 (e Gl ol
Sl o oy il o @l anl Lo 1) @SB i g (pbat) Jelall 55500 Ll ey all 53500 dugaall
il oo 3la 13 BT .7 g e ity ) 5 i s ol W1 oLl 0T Wl "l 055" 5 aesa
5 e RALEA by o8I BaBlal ki (56 lims 15 Ayl S e 55508 0555 L fvinil) limgaslls (33 kash

934 531 53 Ligaall Cu (pe 2hadll ST (il I Gaddl T il oS L iady ¥ @l B0e Baliash gl § ol uxlg oy (3 oSGy
ol L 5ol o Sem ¥ 9 Ayl Al Busly Bughay (oad) 4il8 Busly AaSme J) Lo Wlxs mizr of bz 3003 D> 39 1 Led el (&I
i Aoyl Ggil5 83810 Bugaall (a3
1. Jean Pradel, op.cit; p 889.
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Frédéric Desportes et Laurence Lazerges-cousquer, Traité de procedure pénale, Economica, Paris 2013; p 1903.
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