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Abstract :This research aims to shed light on the extent to which competence is
considered a condition of the marriage contract in Islamic doctrine and law thus
achieving the doctrinal and legal qualification of competence in the marriage contract.
Through this research, it was found that there is a doctrinal and juridical difference in
the need to consider competence as a condition of marriage. This difference is
represented in two doctrinal opinions, one that rejects competence in the marriage
contract and considers it contrary to the principle of equality between individuals,
which is a kind of superiority and pride and also contradicts piety as a principle to
distinguish individuals for the almighty saying: (The noblest of you before Allah, is
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the most pious) (Al-hujurat: 13).And a second doctrinal opinion which considers
competence as a condition of necessity not a condition of validity, which entails the
right of termination to the wife and the guardian, and it is considered in social matters
what achieves parity and competence between the spouses, which is therefore a
condition of stability of marriage and the achievement of harmony and equilibrium in
the conjugal relationship on the basis of The prophetic Sunnah and reason, and what is
the opinion we support as a preventive solution to the problem of divorce in our
society because of the incompetence between the spouses.

With regard to the legal difference in the question of competence in the marriage
contract, we note that most Arab laws considered competence as a condition of
necessity rather than validity, the absence of which implies the right to request the
termination of the marriage contract by the wife and the guardian. While Maghreb
legislation (Algerian Family Code- Moroccan Family Code- Tunisian Personal Status
Code) do not consider competence as a condition of marriage based on doctrinal
opinion that rejects the consideration of competence in the marriage contract.

And in order to stabilize the marital bond, we believe it is necessary for the Algerian
legislator to adopt the system of competence in the marriage contract as a condition of
necessity in accordance with strict legal rules that deal with the phenomenon of
divorce between spouses that spreads in our society due to incompetence between
spouses in specific social issues.

Keywords: competence- Marriage - harmony — stability.
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