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Abstract

We reviewed through this study " Independence of the International

Commercial Arbitration Agreement for the original contract”.. Where we took the
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definition provided for arbitration, which means that: the condition is an
agreement made before the conflict and whether the condition is mentioned in a
contract or in an agreement made after the original contract confirmation. The
parties are committed under this subject to give away any conflicts that may arise
among them on the implementation, or interpretation of the contract to the
arbitrators for decision instead of the state's judgment. This condition has been
recognized in most Arab and foreign laws, as well as in international treaties

concerned about Arbitration.

The independence of the arbitration clause from the original contract means
that the illegality, invalidity or repeal of the original contract do not affect the
arbitration clause, because the arbitration clause deals with a different theme from
that of the original contract. There are justifications for the principle of the
arbitration clause independence from the original contract, and perhaps most
important of these is the difference in the subject of the arbitration clause from that
of the original contract. The original contract may be related to the purchase, sale or
supply, but the arbitration clause resolves the conflicts that may arise on the
implementation or interpretation of the original contract in the future. One of these
justifications is the difference between each of their reasons. As for the reason of
the arbitration clause is the commitment not to resort to justice, but the original
contract reason is entirely different. The principle of the independence of the
arbitration clause is stipulated in the vast majority of Arab and foreign laws. The
judgment provisions have included this principle in many of its provisions,
therefore, this principle has been recognized and granted.
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" the dispute is as to whether the contract which contains the clause has ever been entred into
at all, that issue cnnot go to arbitration under the clause, for the party who denies that he has ever
entred into the contract is there by denying that he has ever joined in the submission , similary if
one party to the alleged contract is ontending that it is void ab initio (because, for exampl, the
making of such contractis illegal), the arbitration clause cannot operate, for , on this view, the
clause it self is also void

2_ Sauf convention contraire des parties, une convention d'arbitrage qui fait partie ou était déstinée
a faire partie d’'une autre convention(écrité ou non) n’est pas repute nulle, inexistante ou privée
d'efficacité du fait que cette derniére convention est nulle, n'a pas vu le jour ou se trouve privée

d’efficacité.Elle est a cette fin considéré comme une convention autonome.
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Aux fins de l'article 21 -c'est & dire de I'appréciation par le tribunal de sa compétence-une clause
compromissoire qui fait partie d'un contrat et qui prévoit l'arbitrage en vertu du présent réglement
sera considerée comme convention distincte des autres clauses du contrat. La constatation de
nullité du contrat par le tribunal arbitral n'entraine pas de pleine droit la nullité de la clause

compromissoire.
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2 -Fouchard, Gaillard, Goldman on International Commercial Arbitration. Front Cover. Philippe

Fouchard, Emmanuel Gaillard. Kluwer Law International, 1999p.117
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