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Abstract

The new system of non-judicial consensual divorce adopted in France raises many difficulties
when demanding its enforcement in Algeria, since the non-judicial nature of this divorce does not
allow its enforcement neither according to the rules of the Algerian-French bilateral agreement
nor according to the rules of Algerian private international law. However, the need to maintain
the stability of the situation of persons across borders necessitates the recognition of this type of
divorce according to certain conditions. Therefore, this study came to show the possible solutions
to overcome the difficulties presented by this topic.

Keywords: Consensual divorce, Non-judicial divorce, Public policy, The enforcement of foreign
judgments, Private International Law.

s
QA 3 odedm Al die Sl e oSl g Wi b 3 el SLad) i)l ol Gl i sladl 0
056 delss 329 Vg e i) 351 A5L) 23 Aelgs 339 Y odsdin prand ¥ SVl b 25L28)) 18 Al
Mg Olel o 59adl po o sV A il o a3y, o O pé (gl Lol Lol 0l
s Loy ) bgnall jolond 28K Jlb) Byl ods el SIS cims Ly, 33 GO o g 53
'@‘bﬁl\

P ds3 080 A Y1 A1 dds alall plladl ¢ Jliab 5 Vb (oL YL Tdelate LIS




Abdennour Ahmed

1. Introduction

The dissolution of marriage occupies an important position in Islamic law and other
religions. The Islamic law ‘Shariah’ permits the dissolution of marriage even though it is the
most hated and disliked permissible. However, it is sometimes needed to prevent harm and
disruption in the family system, just as some other religions have not prohibited the
dissolution of the marital bond; as a consequence, the breakup in the family system pushes
the legislation of different countries to regulate it with special legal rules. These rules change
according to place and time.

The methods of dissolution of the marital bond may vary, it may be by the husband’s
separate will alone, or it may be at the request of the wife, and it may be by agreement of the
spouses, and countries differ in adopting one of these types, each according to its religious
and social background as they differ in the issue of who is competent to decide on the issue
of the dissolution of the marital bond, some of them assign it to a judicial authority and some
of them support it to a non-judicial authority such as the notary or special committees, such
as France, which assigned the consensual divorce to a non-judicial authority represented as
the notary, in order to reduce the burden on its courts.

Because of the intertwining relationships between individuals within the framework of
private relations outside the borders, especially between France and Algeria, and particularly
represented in the high number of mixed marriages that usually lead to divorce, and the desire
of the parties to declare this divorce at the Algerian civil status services; Recognizing the
effects of divorce without a judge will pose many difficulties in Algeria, although this type
of divorce does not raise difficulties when applied in France as long as it is applied in its
natural environment, these difficulties are related to the extent of acceptability of
implementing this type of divorce in Algeria which considers divorce of a judicial nature
only. This situation raises an important problematic, namely how will the Algerian judiciary
receive a foreign non-judicial consensual divorce contract upon request for recognition?

The expected solutions to this problem require relying on the comparative analytical
approach, where we will work on analysing the phenomenon of non-judicial consensual
divorce in France and then compare it to the consensual judicial divorce adopted by Algeria,
In the end, this approach will allow us to reach the provisions that can control the
implementation of non-judicial consensual divorce in Algerian courts. In order to do that, this
study was divided into two topics. In the first, we will discuss the nature of consensual divorce
in France and Algeria, and in the second, we will examine the possibility of recognizing
consensual divorce in the Algerian courts.

2. The Nature of Consensual Divorce in France and Algeria

Researching on the nature of consensual divorce in France and Algeria will allow
showing the general concept of this type of dissolution of the marital bond in the two
countries, which will help us to understand the way in which a foreign non-judicial divorce
can be executed in the Algerian courts.
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2.1. Consensual Divorce in French Law

Since 2016, France has witnessed an important change in the issue of consensual
divorce, which is now being agreed on outside the courts, so in this part, we will explain the
legal rules governing consensual divorce in France, after that, we will discuss the nature of
this divorce.

2.1.1. The legal rules governing consensual divorce

The rules governing non-judicial consensual divorce were stipulated by the French
legislator from Articles 229, paragraph 1, to Articles 229, paragraph 4, of the Civil Code,
issued by Decree No. 1907-2016 related to divorce, which added a fundamental amendment
to the French Family Code, By relying on a new procedure for consensual divorce that does
not involve recourse to the judge,! it was stated in Article 229, Paragraph 1 of the Civil Code
that:

When the spouses agree on the dissolution of the marriage and its effects, with the help
of their lawyers, they make their agreement that takes the form of a customary contract signed
by their lawyers in accordance with the conditions stipulated in Article 1374. This agreement
shall be deposited at the notary who monitors the respect of the official requirements
stipulated in Clause 1 to 6 of Article 229-3, he also confirms that the draft agreement was not
signed before the expiry of the reflection period stipulated in Article 229-4. This deposit gives
its effect to the agreement by giving it a confirmed date and enforcement power. 2

The new procedure of divorce without a judge, which was introduced by the French
legislator within the family law, aims mainly to simplify procedures and relieve pressure on
the courts. This type of divorce cannot be resorted to outside the judiciary unless the spouses
agree on its personal and financial implications.? In order this divorce gains executive power
outside the authority of the judiciary, the agreement concluded between the spouses relating
to divorce must be deposited at a notary, who verifies that it respects the official requirements
stipulated in Paragraph 03 of Article 229 of the French Civil Code. These requirements are
numerous, namely the agreement must include explicitly and under penalty of nullity on some
information such as name, profession, residence, nationality, date and place of birth of each
of the spouses, lawyers’ information, informing the child of his right to be heard by the
judge...Etc., adopting this format of the new divorce in France means removing the divorce
from the judicial authority to the area of contractual obligations, as long as the divorce is done
through contract, so what is the nature of this contract?

2.1.2. The Nature of Consensual Divorce outside Judiciary

Determining the nature of consensual divorce outside the judiciary will allow knowing
the position of the Algerian law and judiciary in facing this form of divorce when it is intended
to be implemented within the Algerian territory. The text of Article 229 Paragraph 2 of the
French Civil Code states that the consent of the spouses about the divorce must take place in
the form of an agreement, and this drives us to wonder: Is this shape of divorce qualified as a
matter of contractual obligations? Is it an agreement or a contract?
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Consensual divorce outside the judiciary according to French law is based on an
agreement between the spouses and without interference from the judiciary, after a
negotiation process on the personal and financial issues arising from the divorce. Therefore,
some authors believe that the application of criteria by which the conduct is qualified as a
contract or agreement applied to this form of divorce,* This new system of divorce possesses
all the elements related to the formation of the contract, there is freedom for the spouses to
initiate the conclusion of the contract or to refrain from it through the principle of consent,
and the freedom to determine its content,® which are the implications of divorce, Although
the procedure of this agreement is framed by the law through imposing certain forms of
concluding it by stipulating some mandatory conditions, such as granting the spouses a period
of reflection and the right to renounce the agreement, this does not preclude that this system
is inherent in the formation of the contract.’

The contractual qualification “‘Characterization’ of extrajudicial divorce according to
the concept of French law does not make it a contract like other known contracts. This divorce
agreement is a contract of a special type or of a special nature, as it differs from ordinary
contracts in terms of their subject matter and formation, On one hand, it is related to matters
of personal status, so its aim is to break the marital bond and regulate the effects of this
dissolution. These matters by their nature are uncommon for individuals to act freely on them,
and on the other hand, this contract needs a certain period to be concluded, Its convening
presupposes in addition to the agreement of the will of the two parties on the principle and
the effects of the dissolution of the marital bond; Completion of an additional formal
procedure by a third party. This procedure consists in depositing the agreement with the
notary; it is a contract that does not produce from one act, but from a series of conducts and
multiple interveners. It can be said that divorce without a judge is based on a contract, but in
essence it constitutes a friendly procedure, or “a contractual procedure”.’

The French legislator’s use of the term ‘agreement’ has no effect on the contractual
nature of this form of divorce. The distinction between a contract and an agreement has been
defined in French jurisprudence since the era of the jurist ‘Pothier’ on the basis that the
agreement is more important and more comprehensive than the contract, the contract is more
specific than the agreement, yet this old distinction has been criticized by a large part of
contemporary jurisprudence because it has no scientific value and does not have legal
implications. The Algerian legislator in civil law expressed the contract by agreement, and
made them two synonymous terms.® The distinction between contract and agreement has been
abandoned in France, as the contractual category includes all agreements that aim to “create,
amend, transfer or nullify obligations.®

2.2. Consensual Divorce in the Algerian Law

In Algeria, the Algerian family law is concerned with regulating personal status
matters. This law is based in its provisions on the rules of Islamic law ‘Shariah’, which is
considered as the main source for it. Article 222 of the Algerian Family Code stipulates that:
‘Everything that is not stipulated in this law is referred to the provisions of Islamic law’.%
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This reason will make us discuss the issue of consensual divorce in Islamic law, and then in
Algerian law.

2.2.1. Consensual Divorce in Islamic law ‘Shariah’

Divorce ‘Al-Talaqg’ is defined in the Arabic language as the dissolution of the bonds,
and it is derived from the word "release”, meaning sending and leaving ‘Al-irsal wa Al-tark’,
so it is said that | released the captive in the sense that | sent him and left him and resolved
his bond, and in Islamic Shariah it is the dissolution of the Marriage and termination of the
marital relationship, either by an explicit word or metaphor, or by writing, or with reference
when the individual cannot speak and write, and the principle of divorce is that it is disliked
except when needed,'! and the evidence for that is in the Holy Quran:

O you who believe! You are forbidden to inherit women against their will; and you
should not treat them with harshness, that you may take away part of the Mahr [3] you have
given them, unless they commit open illegal sexual intercourse; and live with them
honourably. If you dislike them, it may be that you dislike a thing and Allah brings through
it a great deal of good.?

Divorce may be obligatory if it is the only way to defuse the discord and disagreement
between the spouses according to Imam Ahmad's doctrine.™®

The consideration of marriage as a binding contract for two sides makes the agreement
of the spouses to terminate the marital bond within the nature of this contract, and therefore
it is approved by Islamic law, yet the freedom of individuals in it is not absolute, as most of
the controls were set in favour of the wife as the weaker party in this agreement,'* the basic
principle is that divorce, according to Islamic law belongs to the husband alone by his own
will, and the wife can also request for the termination of her marital relationship when
necessary determined by Islamic law, but this divorce is decided by the judge, just as it can
be in the hands of the husband and wife when they agree on separation, This is permissible
according to Islamic law without referring to judiciary.® Islam recognizes divorce by
agreement of the spouses, as in the form of “Khula”, when it is far from abuse.!®

Muslim jurists have usually discussed consensual divorce under the concept of
“Khula™!’, considering that the division between the spouses, when done with the word
“Khula, or something similar to its meaning, is called “Khula™ ‘'even if it is without
compensation. Because the Maliki doctrine does not consider compensation a term in
“Khula™ 8 thus “Khula” may be done without compensation and becomes then a divorce.
Other scholars tend to say that taking money from the wife is conditioned on the existence of
marital dispute, because originally it is illegitimate to take the other's money with no right.*®

2.2.2. The Legal Rules Regulating Consensual Divorce in The Algerian Law

Avrticle 48 of the Algerian Family Code states: ‘a marriage contract should be dissolved
by divorce which is done by the will of husband or consent of the spouses’, this article shows
undoubtedly the legitimacy of consensual divorce which uses the term “‘consent’ that refers
us to the contract. In this regard and under the framework of civil transactions, the Legal
conduct is perceived as every will is set to produce a certain legal effect, and it is conducted

421



Abdennour Ahmed

by two wills i.e. from both sides and this is the contract, as the contract of sale or contract of
loan...etc. According to the civil code, the agreement cannot be a contract unless it establishes
or transfers or amends an obligation,?® whereby the article 54 of the civil code states: ‘the
contract is an agreement by which a person or many persons are committed towards another
person or other persons granting, doing or not doing something’. The contractual nature of
consensual divorce seems clear at first, and the basics on which this contract is built exist,
where is an agreement by consent between the spouses, and if the act of marriage is included
within the circle of contractual category and it is created like the other contracts with its
requirements such as the convergence of the will of the parties and what will result from rights
and obligations since it is a binding contract on two sides,?! the agreement of spouses to
terminate this marital bond is not out of the nature of this contract. ??

In return to the Family code; reading article 49 which states “divorce is only proven by
judgment after several attempts of reconciliation’, questions all what was mentioned earlier.
This article subjects the couple's agreement to the judge's ratification through a judgment
proving this divorce. This led some authors to define contracts in the civil code framework as
an agreement of two free wills or more on making an effect that is arranged by law, and this
legal effect goes just to the financial relations of persons and that are specific to the civil code
,The scope of the general theory of the contract, as part of the general theory of obligation,
applies only to contracts that are concluded in the sphere of Civil Transactions with financial
value, such as sales contracts and others, Thus, it goes out of the scope of civil contracts
specific to personal status, although they are called contracts, because their effect is not to
create an obligation as the technical meaning specified in the theory of obligations,?® it is
subjected to the provisions of the Algerian family law exclusively, including the financial
relationships arranged by marriage or its dissolution, and it is the jurisdiction of the family
affairs judge.?*

In Algerian law, it appears that the consensual divorce agreement is a contract, but it
needs a certain procedure to enforce it. This procedure is represented in resorting to the judge.
As a result, it seems that it takes the judicial contract qualification ‘Characterization’ since it
is a voluntary agreement between the sides of the contract ‘the spouses’ which the judge
examines it before it be enforceable.?®

3. The recognition of non-judicial divorce in the Algerian courts

The Algerian civil status department cannot register the non-judicial divorce contract
issued in France because of its nature, as the civil status department only record the divorce
issued by virtue of a judgment by the judicial authorities, and when the judgment on the
divorce is foreign, it is required that it be under the executive form. Article 58 of the Civil
Status Law states that: ‘Registration is the process by which the civil status officer transfers
in his records the civil status contract received from another place than his department, or a
court judgment related to the civil status’,%° rejecting the enforcement request of non-judicial
divorce contract issued in France may push his demanders to file a lawsuit in the judiciary to
ask for recognition, this contract can also be invoked because of another case filed in the
Algerian judiciary, so what will the position of the Algerian courts be?
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3.1 The enforcement of the consensual divorce in the Algerian courts

When the issue of requesting recognition of a non-judicial divorce concluded in France
is presented to the Algerian judge, the most important questions he faces are: What are the
rules governing the recognition of this Type of divorce? and what is the qualification that the
judge can give to it?

3.1.1 The Rules regulating the enforcement of foreign judgments

The enforcement of foreign judgments in Algeria is subjected to two types of rules.
The first is related to the rules of the conventional law, and the second is related to the rules
of Algerian private international law. However, the latter cannot be implemented only when
it does not violate the provisions contained in the rules of the conventional law. 2’

With regard to the rules of the conventional law, Algeria concluded a cooperation
agreement with France that includes the enforcement of sentences and the extradition of
criminals.?® This agreement states in its first title the issue of enforcement of judgments issued
by the courts of the two countries, as it says in its first article:

The decisions issued according to the judicial jurisdictions and the state jurisdictions
in civil and commercial matters in the courts convened in Algeria or in France possess the
force of res judicata in the other country if a set of the following conditions are met...

This article sets out a set of conditions related to the nature of judicial judgments, as
the bilateral agreement stipulates:

1. The decision is issued by a competent court in accordance with the rules on conflict
of jurisdiction applied in the country from which the judgment is requested to be
executed,

2. Correctly notify parties according to the law of the requested country to enforce the
decision;

3. The decision requested to be executed possesses the force of res judicata and is
enforceable;

4. It does not conflict with a judicial decision issued in the country from which the
judgment is requested to be executed, and possesses the force of res judicata.

5. The decision does not contain anything that violates the public policy “ordre public’
of the State from which enforcement is requested.

As for the authentic instrument issued by the notary, Article 08 states:

The official documents, especially the documents issued by the notary that are
enforceable in one of the two countries, are declared in the other state that they are also
enforceable by the competent authority according to the law of the country in which the
execution is being pursued. The competent authority only checks whether the document meet
the conditions necessary to be considered official in the country to which they were presented,
and if the requirements that were followed in the execution procedures do not have
contravention of the public policy of the requested State to enforce The official document, or
the principles of public law applicable in that state.

With regard to the rules of private international law, the law regulates the issue of
executing foreign official documents within the Civil and Administrative Procedures Law
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from Article 605 to Article 608, Article 605 applies to orders, judgments and decisions issued
by foreign judicial authorities, As for Article 606, it is applied on contracts and official
documents drawn up in a foreign country. Article 605 states the same terms stipulated in the
convention, except one additional term mentioned in the agreement, but is not mentioned in
this article, which is the validity of notification to parties. Regarding contracts and authentic
instrument, Article 606 also stipulates almost the same conditions that came in the Algerian-
French agreement, the rules that we mentioned earlier, whether related to the conventional
law or the rules of the private international law is the one under which the non-judicial divorce
contract issued in France is likely to be enforced, but this matter can only be decided upon
after the divorce qualification.

3.1.2 Qualification of a foreign non-judicial divorce for its enforcement

When the issue that contains an application for enforcement of the consensual divorce
contract concluded in France is presented to the Algerian judge, the first issue that will be
presented to him is the qualification of the nature of this document, is it a judicial decision or
a contract? Determining the nature of the document submitted to the Algerian judiciary in
order to obtain the enforceability for its registration in the civil status departments will allow
the determination of the legal rules that are applicable to it. This qualification will be carried
out according to the Algerian Law, where article 09 of the civil code states: ‘Algerian law is
the reference in qualification of the relationships whose type is required to be defined when
laws are in conflict, in order to know the law to be applied’.?®

Initially, as for the Algerian judge, he cannot qualify the consensual divorce issued in
France by the notary on the basis that it is an order, judgment, or decision simply because it
is issued by a non-judicial authority, this divorce that is ratified by the notary is not considered
a judgment and its nature is contractual. Therefore, it will be subjected to neither the
provisions of Article 1 of the Algerian-French Convention, nor the provisions of Article 605
of the Civil and Administrative Procedures Law. Judgments are those decisions issued by the
courts in the litigation brought to them, which include two major elements, the most important
elements are the formal one which assesses the consensual divorce contract. This element
takes into account certain procedures when issuing the judgment: It must be issued by a
judicial authority, and this is what we do not find in the consensual divorce document issued
by a non-judicial authority represented by the notary.

A consensual divorce issued by a notary in France can be qualified as a foreign official
contract, thus we can apply on it the rules contained in Article 08 of the Algerian-French
Convention, or the rules contained in Article 606 of the Algerian Civil and Administrative
Procedures Law, and by looking at the conditions mentioned in the two articles, the
consensual non-judicial divorce issued legally in France will fulfil the first two conditions,
namely: It fulfils all the conditions required to consider it as an official document in France
‘according to the French law, which is the law of the country in which it was issued’, and to
consider it as an enforceable title in France ‘according to the French law, which is the law of
the country in which it was issued’.
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However, the problem will be in the term which requires that official document issued
in a foreign country must does not contain any violation of the Algerian Law or public policy
and public morals in Algeria, and this type of agreement violates the Algerian family law
since it proves divorce outside the judiciary, as Article 49 of the Algerian family law states:
‘Divorce cannot be proven except with a judgment ...”, and this would lead to a refusal to
enforce of agreement regarding divorce.

It seems that the enforcement of a consensual non-judicial foreign divorce is obstructed
by a dead end according to the rules regulating the enforcement of foreign official documents
in Algeria. Refusal of divorce in the Algerian judiciary will raise several questions, the most
important ones are: is it conceivable that a person, regardless of his nationality, can be
divorced in France while he is considered married in Algeria? Is it logical to ask the person
to re-file a new lawsuit to obtain a judicial divorce judgment again in the Algerian judiciary
to confirm his valid divorce in France or another country, with the burden and enormous costs
involved in that? These questions prompt us to search for the possibility of recognition of
consensual divorce in the Algerian judiciary in accordance with the principles sought by the
rules of justice in general.

3.2 The possibility of recognizing the non-judicial divorce before the Algerian judiciary

Despite some expected difficulties that can be overcome, the possibility of recognizing
a judicial divorce cannot be excluded due to certain considerations, it remains only to search
for how to enforce this non-judicial divorce and the necessary conditions for this enforcement.

3.2.1 Considerations supporting the recognition of non-judicial divorce

There is a set of considerations that allow recognition of a non-judicial divorce issued
in France; these considerations can be summarized as follows:

3.2.11 The role of the judge in relation to divorce in Islamic law and the Algerian
judiciary

The questions previously raised call for the search for solutions that allow the
recognition of non-judicial divorce, in this context, and because the Algerian family law is
derived from Islamic law ‘Shariah’ in its various sects, and is rather its only source, it does
not consider an objection to the divorce being consensual without the presence of the judge.*
Although some of the Muslim jurists believe that “Khula” “divorce by mutual consent’ is not
permissible except before a Sultan ‘the judge’, a large part of them go to the contrary, and
they believe that “Khula” is permissible without the intervention of the judge, because
“Khula” is a contract based on mutual consent like other contracts, where there is no meaning
to the requirement of Judge’s intervention in this contract, and when the agreement is made
between spouses by complete consent to the “Khula”, there is no need to Judge’s intervention,
unless the “Khula” is due to the hatred of one of them to the other, the judge’s intervention is
necessary to verify the conditions for “Khula”, which among them is that the husband does
not oppress his wife, and it is not permissible for him to take more than what he gave her
‘compensation’, 3 This position of Islamic law can support the idea of accepting a non-judicial
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consensual divorce, since Islamic law is the most important source of family law according
to Article 222.

With regard to the Algerian judiciary, the requirement of divorce before the judge aims
to attain the judge’s role in investigating the causes of conflict between spouses and dispense
justice in the application of divorce, and protecting the woman from her husband’s abuse in
using his right to divorce,®? Especially since divorce in Islamic law and Algerian law is a right
devoted just to the husband, as Article 48 of the Algerian Family Code states that: “...The
marriage contract is dissolved by divorce, which is carried out by the will of the husband ...
> With regard to the consensual divorce in front of the Algerian judge, it is represented by
‘just witnessing by the court of the desire of the two parties to divorce’ to prove the divorce
with a judgment. The role of the judge in this agreement is to try to reconcile between the
spouses if it is possible, and ratification of the terms of this agreement. The judge will not
intervene in cancelling or amending these conditions except in the case in which the terms of
the agreement conflict with the interests of the children, or violate the public policy, this is
what the Supreme Court confirmed and mentioned in a decision issued on 06/13/2013,% and
the text of Article 431 of the Civil and Administrative Procedures Law also confirm this
matter as mentioned in this article:

On the date set for attendance, the judge makes sure that the petition is accepted by the
spouses, and he listens to the spouses separately and then together, he makes sure of their
consent, and tries to reconcile between them if that is possible. He considers the agreement
with the spouses or their agents, and he may cancel or amend the conditions contained in the
agreement if their conflicts with the interests of the children or contravenes the public policy,
the judge confirms the will of the spouses by making a judgment that includes ratification of
the final agreement and declares the divorce.

The term “‘declares’ mentioned in the text of the article gives a strong meaning to the
judge’s role in divorce by mutual consent, as it shows that it is possible not to resort to the
judge regarding divorce by mutual consent.

If the judge’s intervention in the matter of amending the conditions does not take place
except when the spouses ’agreement conflicts with the interests of the children or their
violation of the public policy, then this means that the non-judicial consensual divorce can be
recognized outside the judiciary, whereby, the issue of controlling the opposition of
agreement to the interests of the children and the violation of public policy can be controlled
during the examination of the foreign contract, but there remains one obstacle to the
recognition of this agreement, which is the issue of trying to reconcile the spouses, which is
required by the Algerian family law in Article 49 which mentions: ‘divorce can only be
established by a judgment after several reconciliation ‘sulh’ attempts made by the judge
without exceeding three ‘3’ months from the date of litigation was filed... > This reconciliation
cannot be imagined taking place in a non-judicial, consensual divorce in France, so can the
Algerian judge ignore this issue?
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3.2.1.2 The comparison of non-judicial divorce with customary divorce

Divorce by mutual consent in Islamic law and as a general principle takes place without
the intervention of the judge. However, the state obliges the spouses to resort to the judge to
issue a divorce judgment; the state sets legislation and obliges individuals to follow it in order
to regulate their private relationships. However, sometimes individuals violate these laws.
The spouses may resort to divorce according to Shariah, yet, they do not abide by the
procedures stipulated by the state law, and they act in a customary manner, and then they
resort to the judiciary to confirm this divorce.3*Therefore, the study of non-judicial consensual
divorce issued in France reminds us of the customary divorce in Algeria, which several
jurisprudences have been issued on it. There are many similarities between them, both take
place outside the judiciary, except that customary divorce in Algeria is not ratified by an
official body such as a notary, as is the case in non-judicial consensual divorce in France,
however, customary divorce in Algeria is recognized by the jurisprudence and only witness
testimony is required.®® In one of the appeals submitted to the Supreme Court, the court agreed
to the opinion of the judge who proved the divorce, which is undertaken between the two
parties in front of a group of Muslims.®® This reason makes the possibility of recognizing the
consensual non-judicial divorce issued in France, especially since it is issued according to the
official form in France.

3.2.1.3 The principle of justice and fairness

Among the most important principles of private international law is the principle of
justice and fairness, which requires recognition of the rights of individuals as long as they are
valid, regardless of their nationality or where they are located. This principle is among the
principles common to peoples and stipulated in international human rights treaties,®’
Therefore, this principle must be respected in matters of personal status, as relations regarding
personal status with a foreign element can create realistic situations that cannot be denied,
because this will lead to instability of the status of persons and their capacity at the
international level, and may lead to undesirable consequences such as considering a divorced
person in a country and married in another country,®® Therefore, the personal status of
individuals must be the same regardless of where they are. These reasons prompted one of
the courts of the Maghreb countries to recognize a non-judicial, consensual divorce issued in
France. When the Tunis Court of First Instance considered in its decision number ‘86358’
issued on 11/14/2017 that: ‘nothing prevents the recognition of this divorce even if it is not
of a non-judicial nature’.*®

3.2.2 Bypassing reconciliation to recognize divorce by mutual consent outside the
judiciary
The issue of reconciliation between spouses is obligatory in Islamic law, and Muslim
jurists go to say that reconciliation between spouses is an imperative and obligatory matter 4°
and it is not right to neglect.*! In Algerian law, in addition to the text of Article 49 of the
Algerian Family Code, the Civil and Administrative Procedures Code stipulates the necessity
of reconciliation, as it was stated in Article 439 that: ‘Reconciliation attempts are obligatory,
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and take place in a secret session.” In fact, it affirms the necessity of reconciliation even in
divorce by mutual consent under Article 431 of the same law. Judicial jurisprudence also
confirms the issue of the necessity of reconciliation, as it was stated in a judicial decision
issued by the Supreme Court:

The judgment criticized actually violates the law and erred in its application, because
the article 49 of the Family Code imposes on the judge to make many attempts to reconcile
between the spouses before issuing his judgment of divorce.*

The important question that arises regarding this issue is: Is the reconciliation
procedure a matter within the public policy and therefore failure to do it leads to the
nullification of the consensual divorce?

There is no doubt that the issue of reconciliation is related to public policy. When the
judge does not perform reconciliation procedures, it will be considered contrary to a
fundamental rule in the procedures. This is the opinion of the Supreme Court which confirmed
in a decision issued in 2011 that:

Consensual divorce has special stipulations that the judge must consider. He must
ensure that the joint petition is accepted by spouses, after that, he listens to the spouses
separately, then together, and make sure of their consent, and try to reconcile between them,
if that is possible.*

Nevertheless, there are those who believe that reconciliation in divorce by mutual
consent can be bypassed.* The correct interpretation of this issue requires understanding that
the reconciliation stipulated in family law and civil procedure law means that the judge is
obligated to reconcile when the spouses come to him to confirm the divorce by mutual
consent, while this is not binding when the divorce is consensual outside the court,* so
reconciliation will not perform its role except when the spouses resort to the judiciary before
the divorce takes place,*® but if the divorce takes place then What is the benefit of
reconciliation! Also, reconciliation is only in conflict; in this context Moroccan law In Article
120 of the Moroccan Family Code gives this impression when it refers to “Khula”.
Reconciliation in “Khula” takes place when the spouses agree on the principle of “Khula™
and disagree in compensation,*’ then how to resort to reconciliation if the reconciliation is ‘a
contract by which the two parties end an existing conflict or avoid a potential conflict ...
According to the provisions of Articles 459 and 462 of the Civil Code.” ¢ As an exception,
the attempt at reconciliation takes place only between two conflicting parties,*® while there is
no dispute in consensual divorce, rather there is a mutual consent.

3.2.3 The mechanism of enforcement of non-judicial consensual divorce in the Algerian
courts

If there are many considerations that support the enforcement of a non-judicial
consensual divorce in the Algerian courts, then the most important thing remains how this
divorce is executed. The nature of the consensual divorce issued in France differs from that
known in Algeria, It is imperative to put in place an appropriate mechanism for its
implementation that takes into account, on one hand, the non-judicial nature of the divorce
issued in France, and on the other hand, the judicial nature of divorce in Algeria, so it is
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imperative for the judge to adapt the texts to suit the nature of this contract, so that it can be
examined according to some conditions for the enforcement of the foreign judgement, And
some other conditions for the enforcement of the foreign official contract, the first conditions
that the judge must discuss are the conditions related to the official nature of the non-judicial
divorce document and its enforceability according to French law, ‘Article 606 of the Civil
and Administrative Procedures Law.” Then, examine whether the issuance of this contract
does not violate ‘or conflict’ with the exclusive jurisdiction of the Algerian courts, and that it
does not conflict with an order, judgment or decision previously issued by Algerian judicial
authorities, and that it does not include anything that contravenes public policy and public
morals in Algeria “Article 605 of the Civil and Administrative Procedures Code’

With regard to the issue of the official nature of the non-judicial divorce document and
its enforceability, the Algerian judge will rely on French law to determine it according to what
is stipulated in Article 606 of the Civil and Administrative Procedures Code, and this issue
does not raise many difficulties. The judge also monitors the non-infringement of the
jurisdiction of the Algerian courts when issuing this contract, this process is very important
in this context, the agreement on divorce contract issued in France should not be recognized
if the Algerian courts are competent in this divorce. We point out here that the jurisdiction of
the Algerian courts in matters of civil status of persons is ‘unusually’ a matter of public policy,
and the judge must raise it on his own initiative,> so that the Algerian courts shall have
jurisdiction over divorce by mutual consent only if the spouses choose these courts, and the
place of residence of one of the spouses is in Algeria. This cannot be envisioned in a non-
judicial consensual divorce when the two spouses reside in France, or when the two parties
agree to the divorce in France and one of the spouses is residing in Algeria. This is evidence
that they did not choose the Algerian courts. Article 426 of the Civil and Administrative
Procedures Code states that : “The court should be territorial competent:... 3- That of the
marital home, In matters of divorce or reinstatement, except in the case of a request for divorce
by mutual consent, the court of the place where one or the other of the two spouses resides,
according to their choice; ...”, We note here that the jurisdiction of the Algerian courts will be
exclusive only when the place of residence of the spouses is located in Algeria.

The judge must also monitor that the non-judicial divorce contract issued in France
does not conflict with an order, or decision previously issued by Algerian judicial authorities,
In this context we can expect at the same time the existence of a proceeding of a consensual
divorce in France, and a lawsuit regarding the same divorce before the Algerian courts to
obtain a divorce judgment.®® If a decision is issued by the Algerian courts regarding the
divorce between the spouses before the conclusion of the consensual divorce contract in
France, then it is certain that the non-judicial agreement of the divorce contract will not be
executed due to the existence of a decision issued by the Algerian judiciary, whereas if the
consensual divorce is concluded before the divorce decision is issued by the Algerian courts
here we distinguish between two cases: If the lawsuit of divorce is still pending in the Algerian
courts, this contract can be enforced, but if the divorce decision was issued by the Algerian
courts after the conclusion of the agreement on divorce in France, and no request was
submitted for its enforcement only after the decision was issued by the Algerian courts,> this
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contract cannot be executed because the decision issued by the Algerian courts is more
powerful than a mere contract issued by a notary.

The issue of monitoring the conformity of the contract to the Algerian international
public policy is also an important issue, so the judge in this regard must first ensure that this
consensual divorce contract does not harm the child’s best interests if there are children
between the spouses, especially with regard to the issue of assigning custody of the child,*
such as granting custody to a mother living in a non-Muslim country,>* and the Algerian judge
also monitors the law applicable to this contract, in this case the judge will not rely on the
rules of conflicts of law for contractual obligations, but this monitoring must be carried out
according to conflicts rules concerning the dissolution of a marriage ‘divorce’, so the contract
of consensual divorce, even if it is a contract, it is related to matters of personal status, we
mention here that if one of the spouses was an Algerian at the time of the conclusion of the
marriage then the law applicable to this divorce is the Algerian family law,* In this case when
the Algerian Law is not the applicable law on non-judicial divorce, this will prevent the
enforcement of this divorce in Algeria.

4. Conclusion

The dissolution of the marital relationship takes an important place in the divine
religions and the different man-made laws, as it is one of the most important issues of concern
to individuals in all parts of the earth, and although divorce is detestable except for need, its
occurrence is increasingly frequent at the global level, whether among Muslims or non-
Muslims. This increase has prompted some countries to set up special procedures for the issue
of the dissolution of marriage in an attempt to regulate some of its types in order to relieve
pressure on their courts. In France, the French legislator, with the aim of simplifying
procedures and easing the pressure on the courts, made an important amendment to the rules
regulating the family by introducing a system of divorce by mutual consent at the notary.
Soon, these contracts began to spread outside France, raising the issue of their compatibility
with the regulations that are required for enforcement these contracts related to the dissolution
of marriage. In this context, this study came to examine the issue of the enforcement of the
non-judicial consensual agreement of divorce issued in France in the Algerian courts in the
light of the rules of Algerian Private International Law. This study reached a set of
conclusions and recommendations that can be summarized as follows:

As for the results:

1- Consensual divorce outside the judiciary according to the concept of French law takes
a contractual nature, as it is a contract based on an agreement between the spouses
without interference from the judiciary, after a negotiation process on the personal and
financial issues arising from the divorce, yet it is a special contract or procedural
contract related to personal status matters, its implementation depends on the
intervention of a third party which is the notary.

2- According to the rules of Islamic law, marriage is a binding contract for two sides and
the agreement of the spouses to terminate the marital relationship is part of the nature
of this contract, and therefore it is recognized by Islamic law but the personal liberty
is not absolute in this type of contracts, and Islamic law permits divorce that is in the
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hands of the husband and wife when the they agree on separation and without the
judicial intervention.

The Algerian Family Code and according to the text of Article 48 permits divorce that
is done with the consent of the spouses, but the nature of this judicial divorce is the
opposite of the consensual non-judicial divorce issued in France, and although the
divorce by mutual consent has a contractual nature, it needs the intervention of the
judge to enforce it. As a result, it is characterized as a judicial contract.

With regard to the Algerian judge, in principle, he cannot characterize the consensual
divorce issued in France by the notary on the basis that it is a decision issued by a
judicial authority, and therefore, it will not be subjected to the provisions of Article 1
of the Algerian-French Convention, nor to the provisions of Article 605 of the Civil
and Administrative Procedure Code upon its enforcement request, it can be
characterized as a foreign official contract, but it cannot be enforced according to the
text of Article 08 of the Algerian-French Convention, or the text of Article 606 of the
Algerian Civil and Administrative Procedures Law, because it violates the Algerian
family law in that it proves the divorce outside the judiciary.

The previous results led us to an important note, which is the enforcement of a non-

judicial, consensual, foreign divorce is not possible in light of the rules of conventional law
and the rules of Private International Law, and that the rejection of a non-judicial consensual
divorce in the Algerian judiciary will present anomalous cases, such as considering a person
divorced in France while, he is considered married in Algeria, in addition to that, individuals
will be prompted to file a new lawsuit to the Algerian judiciary to obtain a consensual divorce
judgement, with the heavy burden and costs, this observation allowed access to additional
results, which are as follows:

1-

Non-judicial consensual divorce can be recognized by the Algerian courts, on the basis
that the judge’s role in relation to divorce by mutual consent in Islamic law is not
imperative, and the role of Algerian judiciary is limited to provide evidence of the
parties 'desire to divorce, and this means that non-judicial consensual divorce can be
recognized in the Algerian courts which can verify all the necessary conditions for its
legal validity.
The Non-judicial divorce can be resembled to customary divorce, and Algerian courts
have recognized in many cases the customary divorce that takes place outside the
judiciary and unofficially, so it is more appropriate to recognize the formal non-judicial
divorce when it fulfils the conditions required to the enforcement of the foreign
judgment and the foreign contracts.
The principle of justice and fairness requiring the recognition of the rights of
individuals regardless of their nationality or their whereabouts, and supports the idea
of recognition of the non-judicial consensual divorce issued in France, and ignoring it
will lead to instability of the status of persons at the international level, and may lead
to undesirable consequences.
The necessity of reconciliation will not affect the recognition of a non-judicial
consensual divorce, as the reconciliation stipulated in the Family Law and the Civil
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and Administrative Procedures Code means that the judge is obliged to reconcile when

the spouses come to him to confirm the divorce by mutual consent. He is not bound by

it when the divorce is done by mutual consent outside the judiciary, because

reconciliation will fulfil its role only when the spouses resort to the judiciary before

the divorce takes place, Also, reconciliation can be only when there is a dispute.

All the previous results allowed for the development of the following
recommendations that could overcome the difficulties facing the enforcement of the
consensual, non-judicial divorce contract concluded in France:

1- The principles of justice require the recognition of the non-judicial divorce under
certain conditions by adapting the existing texts to suit the nature of this divorce.

2- 1t would be appropriate to put in place a mechanism for the enforcement of the non-
judicial divorce that depends on examining this contract according to the conditions to
which the enforcement of the foreign judgment and the foreign contract is subjected
to.

3- The necessity of updating the Algerian-French agreement to allow the enforcement of
non-judicial divorce that do not conflict with the international public policy in Algeria.

4- The jurisdiction in divorce by mutual consent can be granted to a non-judicial body
such as a notary or a special committee to reduce the burden on the Algerian courts.

In the end, it can be said that we have tried to develop a vision for how to deal with a
new legal phenomenon that may be brought to the Algerian judiciary, with the difficulties
that it poses, and we have presented solutions that can be relied on in confronting this
phenomenon in a manner that achieves the justice that every litigant is looking for and that
every country tries to achieve.
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