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Abstract: The Algerian legislator gives the Public Prosecutor's Office full

freedom to begin public proceedings and start criminal prosecution proceedings, i.e.
whenever a crime occurrs and the order to commit it comes to the attention of the
Public Prosecutor's Office, The latter automatically opens a public action against
suspects. However, this general principle actually contains exceptions, i.e. there are
offences in which the Public Prosecutor's Office may not file a public action unless
certain conditions are met, known as the restrictions contained in the filing of a public
action. Corruption offences are crimes that require certain conditions for filing a

public action, which is known as follow-up restrictions.
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Introduction

As far as the origin of criminal proceedings is automatic, the Public Prosecutor's
office, as a representative of the public, exercises its right to start public proceedings
against the perpetrators of various types of crimes unconditionally, however, this
privilege may be restricted by the legislator and limited by the fact that the order to
initiate public proceedings depends on desire, will and appreciation of a person
discretion of the victim to initiate public proceedings, but in fact it is only an
exception, since the legislator has restricted the freedom of the public prosecutor to
initiate public proceedings exclusively and for certain offences such as
corruption. What are the limitations on the freedom of the Public Prosecutor's Office
to initiate public prosecution for corruption offences? How does that affect the
impunity of perpetrators of this type of crime?

Firstly: Functional immunity as a restriction for judicial follow-up in corruption
crimes.

The performance of certain functions sometimes requires granting immunity to
some employees so that they can perform their professional tasks and duties to the
fullest, and this privilege - immunity - is in no way consideres an impediment to the
establishment of penal responsibility against the suspect, the legislator consideres it
one of the restrictions on the right of the Public Prosecution to initiate a public
lawsuit. Since corruption crimes are often committed by public officials who enjoy
job immunity, the United Nations Convention against Corruption has tried to find
ways to ensure that they can be prosecuted. As it takes a middle position by limiting
the privileges grantesto employees or what is known as immunity without cancealing
it. Where it is states in the text of Article 30, paragraph 02 of it: appropriate between
any immunities or judicial privileges grante to its public officials for the performance
of their functions and the possibility, when necessary, of effective investigations,
prosecutions of offenses establishes in accordance with this Agreement -

1 .The position of the Algerian legislator on functional immunity

Job immunity and the electoral covenant are an effective guarantee to carry out
administrative tasks in the best and most complete way, and despite the possibility of
exploiting this privilege in order to escape punishment, especially in corruption
crimes in which the perpetrator is often a public official, the Algerian legislator has
never addressed the issue of functional immunity in the law on the prevention and
control of corruption, or at least provide for its restriction on corruption offences, in
line with the principles adopted by the UN Convention against Corruption. This is a
legal vacuum in Algerian legislation because functional immunity is a barrier to
prosecuting perpetrators of corruption crimes as we have already mentioned .

2 . Aspects of Functional Immunity

Since functional immunity is a restriction on the right of the public prosecutor
to initiate publicaction in corruption crimes,we will try to address its various
manifestations and the extent to which it affects the follow-up of the perpetrators of
these crimes.
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A- follow-up by members of Parliament on corruption offences

The Algerian legislature grants functional immunity to representatives of
Parliament in its chambers, under which the competent judicial authorities cannot
take any action against them unless it is carries out in accordance with the conditions
and controls set out in the Constitution.

With reference to the text of article 130 of the last constitutional amendment,
which states: "A Member of Parliament may be subject to judicial follow-up on acts
unrelated to his or her parliamentary functions after an express waiver of immunity
by the parliamnt.

If immunity is not waived, the notification authorities can notify the
Constitutional Court of a decision on whether or not to lift immunity." The provision
also stipulates the procedures followed in the event that the parliament deputy is
dressed in a misdemeanour or felony, so that he can be arrested provided that the
Office of the National People's Assembly or the Office of the Assemby Nation is
notified immediately, whereby the notified office in this case can request the
suspension of criminal follow-up and the release of the deputy or member of the
Assemby Nation, in which case the deputy can only be pursued by an explicit waiver
by the party concerned with follow-up or with the permission of the National People's
Assembly or the Council of the Assemby Nation
B- Follow-up of members of the executive and judicial body on corruption
crimes

The Algerian Constitution sets out a number of procedures to be observed
by the competent judicial authorities if they attempt to follow up on the Government's
violations of the crimes that they may commit in the performance of their duties.

- Follow-up of the Prime Minister: Under the text of article 183 of the recent
constitutional amendment, the Prime Minister or the Head of Government cannot be
pursued criminally for crimes and misdemeanours committe in the course or occasion
of his duties, except under the special rules establishe for that, including follow-up at
the level of the Supreme Court, as planned in the follow-up of the President of the
Republic.
- Follow-up of members of the government and judges: Article 573 of the
Code of Criminal Procedure states: "If a member of the government, a judge of the
Supreme Court, a state, the head of a judicial council or the Attorney General of the
Judicial Council, The Attorney-General of the Supreme Court may be charges with a
felony or misdemeanour committed in the course of his or her duties or in the course
of his or her duties. The Attorney-General of the Supreme Court shall then transmit
the file peacefully to the Attorney-General of the Supreme Court, who shall, in turn,
submit it to the first President of this Court if she or he deems it necessary to proceed.
The judge appointes to investigate all cases referred to in this article shall
conduct the investigation within the forms and conditions provided for in the Code of
Criminal Procedure for the preliminary investigation of offences, subject to article
574 below.

707



Mohcen CHEDDADI Restrictions to Prosecuting Suspects of Corruption in (Algerian
Abdelkarime MENASSRIA Legislation; A Descriptive Analytic Study)

Article 574 of the Code of Criminal Procedure also provides that: "In cases
provided for in article 573 above, the jurisdiction of the Indictment Chamber shall be
vested in a body of the Supreme Court established in accordance with article 176 of
this Act.

The Attorney-General of the Supreme Court shall exercise the powers of the
Attorney-General. "

When the investigation is completed, the judge appointed for this purpose shall
either issue a non-follow-up order if there is no follow-up or send the file to the
following judicial authorities:

- If the facts constitute a misdemeanour: the accused is referred to the competent
judicial body except for the party where the accused exercised his normal duties
within its jurisdiction.

- If the facts attributed to the accused constitute a felony: in this case the investigating
judge appointed for this purpose transfers the file to the Attorney General of the
Supreme Court, who brings the matter to the composition of the Supreme Court for
the purpose of completing the investigation procedures, and when the investigation is
completed, the latter issues either a non-follow-up order, or refers the accused to the
competent judicial authority located outside the jurisdiction of the judicial body in
which the accused was exercising his normal duties’.

- Follow-up of members of the Judicial Council, heads of courts and agents of
the Republic

If a member of the Judicial Council, the President of the Court or the Attorney
General of the Republic is accused of a crime of corruption, the judicial file is sent
through gradual dependence by the Attorney General of the Republic, who has been
notified to the Attorney General of the Supreme Court, who in turn submits the
matter to the first president of the Supreme Court if he considers that there is a place
of follow-up, the latter
- The first of the Supreme Court - assigns a judge to investigate outside the
jurisdiction of the judicial council in which the accused takes office.

Upon completion of the investigation, the assigned judge refers the accused to
the competent judicial body at the headquarters of the investigating judge if a
misdemeanour is involved, but if the facts attributed to him constitute a felony, he
will be referred to the indictment chamber of the Judicial Council *

-Follow-up of court judges

If a judge of the court is accused of corruption offences, it must be
followed up in accordance with the procedures specified under article 576 of the
Code of Criminal Procedure, which states: "If the accusation is directed at a court
judge, the attorney general of the Republic shall simply notify him of the case by
sending the file to the Attorney General of the Council. The accused takes up his job.

If the investigation is completed, the accused will be referred if necessary
before the competent judicial body at the headquarters of the investigating judge, or
before the indictment chamber of the Judicial Council Chamber.
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-Follow-up of judicial police officers

This category, according to article 15 of the Code of Criminal Procedure,
includes the heads of municipal people's councils, national gendarmerie officers,
rank-and-file national gendarmes who have spent at least three years in the national
gendarmerie and who have been appointed by a joint decision of the Minister of
Justice and the Minister of Defence after the approval of a special committee, Staff of
the special corps of inspectors, The police officers of national security who have
spent at least three years in this capacity,They were appointed by a joint decision
issued by the Minister of Justice and the Minister of Interior after the approval of a
special committee, officers and non-commissioned officers of the military interests of
security, who were specially appointed by a joint decision issued by the Minister of
National Defense and the Minister of Justice. These categories specified in the text of
the above-mentioned article are followed up in accordance with its own rules’. The
investigating judge can hear them as witnesses in the court where they exercise their
normal duties, but he may not charge them®If the judicial police officer is accused
outside the immediate function of his or her job or while conducting it in the district
where he is concerned locally, the Attorney General, once he has been notified of the
case, will send the file to the Attorney General of the Judicial Council, and if he sees
a follow-up place, he shall present the matter to the President of the Judicial Council,
who orders an investigation into the case by a judge of the investigation, who is
chosen outside the jurisdiction of the judicial body in which the accused
proceeds’ Failure to comply with the procedure established by the Algerian
legislature concerning the rules for follow-up against officers of the judicial police
results in the invalidity of all proceedings®.

It should be noted here that the procedures relating to the investigation and trial
for all the above-mentioned categories apply to the original perpetrator and the
partners of the person who followed, in the sense that these procedures apply to the
accused concerned and his shareholders, whether they are genuine actors or partners,
and in this context article 578 of the Code of Criminal Procedure states that: The
investigation and trial include the original co-perpetrator and the accomplices of the
person followed in all the cases referred to in this section."

The prosecution also accepts the civil right to these crimes at any stage where the
proceedings were taken, whether before the investigating body or the judge of the
judicial body before which the accused was referred, and extends the local
jurisdiction of the investigating judge assigned for this purpose to the entire national
territory in accordance with the text of article 580 of the Code of Criminal Procedure,
which states: "The jurisdiction of the investigating judge assigned in cases provided
for in articles 575, 576 and 577 extends to all the scope of national territory."

Finally, we conclude that the Algerian legislator has put a set of procedural
restrictions in the follow-up of corruption crimes, and these restrictions and
immunities granted to some employees are a major obstacle in dealing with
corruption crimes, and limit their accounting or criminal prosecution, and granting
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some groups immunity or privilege is not in line with the principle of equality before
the law and does not serve the necessities of combating corruption crimes, Therefore,
the Algerian legislator should has reduce these privileges and immunities when it
concernes the crimes of corruption and related crimes.

Secondly: Bank secrecy as a restriction on judicial follow-up in corruption
offences

Bank secrecy is one of the principles governing the work of financial and
banking institutions, so the latter may not disclose secrets related to the bank
accounts of its clients’. This was approved by various comparative legislation by
adding legal protection to this principle, as the disclosure of secrets relating to bank
secrecy was considered a form of professional secret disclosure. Considering the duty
of bank secrecy, it is obligatory that third parties cannot access the accounts and
balances of customers of financial institutions.It is thus one of the biggest obstacles to
tracking and combating corruption crimes. This makes banking secrecy a safe haven
for the whistle-blowers of funds derived from corruption offences. Because of the
gravity of this situation, many pieces of legislation deviate from this principle by
allowing access to bank accounts and deposits when there is suspicion of corruption
and money-laundering.

1. Concept of banking secrecy

Pure confidentiality is one of the most important principles governing the
relationship between financial institutions and their clients. The customer has the
right not to inform third parties about the deposits and accounts he puts in financial
institutions, and it is the duty of the latter to maintain the confidentiality of the
accounts of their customers.
A- definition of bank secrecy

There are some who define bank secrecy as "the obligation of bank employees
to preserve and not to communicate the secrets of their customers, since the bank is
trusted by virtue of its profession, especially since the bank's relationship with its
customers is based on trust, the basis of which is the bank's confidentiality of their
financial secrets'""

Some also define bank secrecy as "an implicit obligation on banks and financial
institutions in their relationship with customers not to disclose information relating to
them, either intentionally or negligently, given the mutual trust required by the nature
of the banking relationship between the parties.'' "

Accordingly, bank secrecy can be defined as an obligation on financial and
banking institutions not to disclose secrets relating to the accounts and deposits of
their clients, either intentionally or inadvertently.

B-The legal basis for bank secrecy

The Monetary and Loan Act imposes on all financial institutions the obligation to
maintain the bank secrecy of their clients under the penalty of criminal prosecution. It
provides that: "The following shall be subject to professional secrecy, subject to the
penalties provided for in the Penal Code:
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- Every member of the Board of Directors, each account governor and every person
who participates in any way in the management of a bank or financial institution or
one of its employees.

- Everyone who participated in the supervision of banks and financial institutions in
accordance with the conditions set out in this book.

You are committed to the secret, taking into account the explicit provisions of the
laws of all authorities except:

- The public authority authorized to appoint the administrators of banks and financial
institutions.

The judiciary, which operates as part of a criminal procedure.

-Public authorities are obliged to report information to qualified international
institutions, particularly in the fight against bribery, money laundering and terrorist
financing.

- The Banking Committee or the Bank of Algeria, which works for the latter in
accordance with the provisions of article 108 above.

The Bank of Algeria and the Banking Committee can communicate information
to the authorities in charge of guarding banks and financial institutions in other
countries, subject to reciprocity, provided that these authorities themselves are
subject to the same professional secret guarantees as those in Algeria or the financial
institution to receive the necessary information for their activity'>."

Through the aforementioned legal text, the legislation's care for the principle of
banking secrecy, which is the essence of the professional duties of banks and
financial institutions, is reflected in the violation of it, resulting in criminal follow-up
to the concept of the Penal Code and the laws that complement it.

In reference to legislative decree No. 93/10 of May 23, 1993 concerning the
Exchange of Transferred Values, the legislator obliged the regulatory committees of
the stock exchange process, its observers, intermediaries in the stock exchange
process, its administrators, their administrators, registered agents and their account
administrators to abide by bank secret'”.

The Algerian legislator also considered the violation of the principle of bank
secrecy of the customer to be a crime of disclosure of professional confidentiality.
Article 301 of the Penal Code states: "Doctors, surgeons, pharmacists, midwives and
all persons who are de facto believers, profession or permanent or temporary
employment shall be punished by imprisonment and fined from 500,000 Algerian
dinars to 5,000 Algerian dinars, for secrets he has made to them and disclosed in
other cases that the law requires them to disclose and authorize."

The Penal Code also increased the penalty if the disclosure of professional
confidentiality in favour of a foreign state or Algerians residing in a foreign country,
as stated in article 302 of it reads:

"Anyone who works in any capacity in an institution who has made or
proceeded to give to foreigners or Algerians residing in foreign countries the secrets
of the institution in which he works without being authorized to do so shall be

711



Mohcen CHEDDADI Restrictions to Prosecuting Suspects of Corruption in (Algerian
Abdelkarime MENASSRIA Legislation; A Descriptive Analytic Study)

sentenced to two to five years' imprisonment and a fine of five hundred Algerian
dinars to ten thousand Algerian dinars.

If he makes these secrets to Algerians residing in Algeria, the penalty is
imprisonment of three months to two years and a fine to five hundred Algerian dinars
to one thousand fifteen Algerian dinars. "

2.Deviating from the principle of bank secrecy

The application of the principle of banking secrecy to its release would lead to
restraining the hand of the judiciary to investigate the true source of the balances and
accounts deposited at the level of various financial institutions under the pretext of
banking secrecy, which would make banks a safe haven for money launderers in
order to hide the the proceedings generated corruption crimes,

Therefore, various comparative legislations, in light of the principles established
by the aforementioned United Nations Convention against Corruption, sought to find
ways to overcome these obstacles, allowing them to address various forms of
corruption crimes such as bribery, embezzlement, receiving gifts and laundering
money obtained from them'”.

A- The Algerian legislator's position on breaking the principle of bank secrecy

Although it is important to restrict the principle of bank secrecy in facilitating
criminal investigations into corruption crimes and tracking and punishing the
perpetrators, the Algerian legislator did not mention the possibility of breaking this
principle in the Corruption Prevention and Control Act.

Separate legal provisions such as Law No. 05/02 of 06 February 2005 on
prevention of money laundering, terrorist financing and combating are referred to. So
i1s Order 03/11 relating to cash and loan amended and completed under Law 10/10
dated October 27, 2010.

Since the principle of bank secrecy is one of the recognized rights of every
dealing with banks and financial institutions, which imposes on the latter the secrecy
of the professional secret that requires the disclosure of the balances and accounts of
its customers to others under punishment, but in the other side the necessities
required by the interest of society in confronting various financial crimes affecting
the national economy, such as various corruption crimes, various legislations have
allowed departure from this principle, This was also taken by the Algerian legislator.
However, the study of the legal provisions governing therefore stands on the fact that
there are no real and effective guarantees in the event of such an exception.

B- The position of the United Nations Convention against Corruption with
regard to deviating from the principle of bank secrecy

The United Nations Convention against Corruption authorized its states parties
to break the principle of bank secrecy under the provisions of articles 31 and 40 of
them, and by reference to article 31, paragraph 07 of the Convention, the latter
contained an explicit provision on the need to break the principle of bank secrecy by
saying: For the purposes of this article on freezing, seizure, confiscation and article
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55 of the Convention on International Cooperation for confiscation purposes, each
state party shall authorize its courts or other competent authorities to order the
availability or seizure of bank, financial or commercial records, and the State party
may not refuse to comply with the provisions of this paragraph under the pretext of
bank secrecy. Article 40 also called on States parties to introduce some flexibility
into laws on the principle of bank secrecy in response to the requirements of criminal
investigation of corruption offences by saying:” In the event of criminal
investigations into criminal acts in accordance with this Convention, each State party
ensures that appropriate mechanisms are in place in its legal system to overcome
obstacles that may arise from the application of bank secrecy laws."

It is noted in the text of the above articles that the Convention provided for the
departure of the principle of bank secrecy without specifying sufficient conditions,
restrictions and controls to justify the departure of this principle, as it merely
provided for the existence of internal criminal investigations'”.

It should be noted that the United Nations Convention against Corruption
elsewhere authorized the departure of the principle of bank secrecy, in that it obliged
States parties to provide mutual legal assistance, and that it had no right to reject this
on the grounds of bank secrecy without restricting this exception by any condition or
restriction, stating: "States parties may not refuse to provide mutual legal assistance
under this article under the pretext of bank secrecy'*"

Thirdly :Complaint as a restriction for judicial follow-up in corruption offences

Since the public action was originally acted automatically, it is permissible for
prosecutors, once they have learned of the news of a crime, to initiate follow-up
proceedings against the suspect unconditionally, but there are cases identified
exclusively by the Code of Criminal Procedure in which the Public Prosecutor's
Office may move the public action only under the complaint of the victim or the
injured party or the permission of competent authorities. And since corruption crimes
are among the most serious types of crimes affecting the national economy, we will
try in this presentation whether the public action is automatically initiated by the
public prosecutor, or is it restricted to move it and threaten, and in this context it can
be questioned whether corruption crimes are subject to this restriction, in the sense
that corruption crimes are subject to these exceptions specified by the Algerian
legislator or not?
1. The concept of complaint

Under the Penal Procedure Act, the Algerian legislator did not address
the evidence of the complaint, merely referring to it in article 17 of the article:
Judicial police officers ... They receive complaints and communications, as well as
article 36 of the same law, which states: "The Attorney General receives records,
complaints and communications and decides what to do about them."
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The complaint is defined as:"Crime notices provided by the victim or victim of
the crime'’." It is also seen as"a notification issued by the victim of the crime that
occurred'®".

It can therefore be said that the complaint is intended to be made by the person
of the victim or the victim of the crime, which can be submitted to the interests of
judicial control or before the Attorney-General.

2. The extent to which complaints of corruption offences are required

First of all, we point out that the Algerian legislator did not settle on
the requirement to complain in criminal follow-up or not in corruption crimes in
particular, and on this basis this issue has gone through several stages starting with
law 01/09 amended and complementary to the penal code, under which the Algerian
legislator acknowledged the need to provide a prior complaint as a condition for
criminal follow-up in corruption crimes, With the passage of Law No. 06/01 on the
prevention and control of corruption, which repealed article 119 of the Penal Code,
the Algerian legislator abandoned the complaint as a precondition for initiating the
public action, and under the recent amendments to the Code of Criminal Procedure
under order 15/02 amended and complementary to the Code of Criminal Procedure, it
again required a prior complaint of corruptionoffences. So, we will try to review the
stations that Algerian legislation has gone through in requiring a complaint.

- Issuance of law 01/09 (repealed) amended and complementary to the Penal
Code: Article 119 stipulates in its third paragraph (03) of the repealed Law
No. 09/01 that crimes that harm public and economic institutions in which the state
owns all of its capital, or those with mixed capital, shall not initiate a public action in
respect of them except on the basis of a prior complaint,It is submitted by the bodies
of the concerned company specified in accordance with the legal texts stipulated in
the commercial law or in the law relating to the management of commercial capital.
Referring to the text of the aforementioned article, the Algerian legislator determined
through it the nature of the crimes that are committed against public institutions,*- in
which the public action must be brought on the basis of a prior complaint and
identified in the crime of embezzlement, unjustified privileges and bribery in the field
of public transactions stipulated in Article 128 bis 1 of Law No. 01/09 (repealed).On
this basis, crimes related to embezzlement and bribery in public transactions and
unjustified privileges according to this law do not move the public action in this
regard automatically. Rather, this depends on the filing of a complaint by the
company's members, according to which - the complaint - the restriction is lifted on
the Public Prosecution in exercising its right to follow up.

- Issuance of Law 06/01:

With the promulgation of Law 06/01 on prevention and control of corruption,
law No. 09/01 amended and complementary to the Penal Code was repealed, thereby
lifting the restriction on the Public Prosecutor's Office in initiating public action for
corruption crimes without exception, regardless of the status of the perpetrator and
the interest affected by these crimes.
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3. Corruption offences that need to be complained about

Under Order 15/02 amended and complementary to the Penal Procedure Act, the
Algerian legislator set a set of conditions for the prosecution to comply with the
prosecution's filing of public action for certain corruption offences, which are as
follows:

-The offence of embezzlement committed by the marketers of economic public
enterprises

With the issuance of order 15/02 referred to above, the Algerian legislator again
stipulated the need to file a prior complaint to initiate public action, as article 03 of it
states: The public action against the facilitators of public economic institutions whose
capital or mixed capital is owned by the State shall not be initiated by the state, which
leads to theft, embezzlement, damage or loss of public or private funds except on the
basis of a prior complaint from the social bodies of the institution provided for by
law. commercial and in the legislation in force.

Members of the social bodies of the institution who do not report the facts
of a criminal nature are subject to the penalties established in the legislation in force."

Through the above legal text, the Algerian legislator restricted the authority of
the Public Prosecutor's Office to initiate a public action, according to the following
data:

A- The crime pursued should be a crime of embezzlement:

Embezzlement is punishable by unlawful use of funds and property'’, and in
reference to the text of article 29 of The Aforementioned Law 06/01, which states: "A
fine of 200,000 Algerian dinars to 1 million Algerian dinars shall be punishable by
imprisonment for two to ten years, any property, funds or public or private securities,
which is embezzled, destroyed, deliberately or unjustly detained or used illegally for
his or her benefit or for the benefit of a person or other entity. Or any other things of
value entrusted to him by virtue of his functions or because of them."

Through the legal text above it is found that criminal conduct in the crime of
embezzlement takes several pictures:

- The public official's destruction or waste of money: it is intended to destroy

and execute the object, and the behavior of destruction is achieved by tearing,
burning, dismantling or otherwise if it reaches a certain degree where the money
loses its value and validity™.
- The detention of a public official for money without right: in order to protect
deposits, the Algerian legislator criminalized all acts that disrupt the interest to which
the money was allocated, and the act of detention unjustly is considered an act that
disrupts public interests. Detention means that the public official refrains from
arbitrarily returning public and private funds to their owners, as the crime of
embezzlement is carried out as soon as the accused acts on the money entrusted to
him on the grounds that he belongs to him®'.
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- The employee's illegal use of money in his or her own interests or for the benefit of
a person or other entity: this conduct means that the employee deliberately exploits
money and property for his or her personal interests or that of any other person™.

It should be noted that the Algerian legislator has expanded the scope of the
crime of embezzlement, even to protect public funds from manipulation or use for
personal interests”, the Algerian legislator criminalized embezzlement, which is
replaced by public funds, but has expanded the area of protection to include even
private property, Article 41 of Law No. 06/01 states: "A fine of 50,000 Algerian
dinars to 5,000 Algerian dinars shall be punishable by imprisonment for any person
who manages or operates in any capacity during economic, financial or commercial
activity, deliberately embezzling any property, money, private securities or other
matters of value entrusted to him by virtue of his duties."

B. Crime should harm public economic institutions

The Algerian legislator defined public economic institutions under Article 02
of Order No. 01/04 of 20 August 2001 on the regulation, conduct and privatization of
public economic institutions®* as: "Public economic institutions are commercial
companies in which the State or any moral person subject to public law holds the
majority of social capital directly and is subject to public law."

Article 05 of the same order states: "The establishment, regulation and conduct
of public economic institutions are subject to the forms to which capital companies
under commercial law are subject."

Through the text of the above article, public economic institutions are
commercial money companies, among which are known in commercial law as the
joint stock company, whose capital is divided into shares of partners who bear the
loss only as much as their shares™ ,Because most public economic institutions appear
in the form of a joint stock company regulated under article 592 of the Commercial
Act, which states: "A joint stock company whose capital is divided into shares,
consists of partners that bear losses only as much as their share and cannot be less
than seven partners, and does not apply in section 02 above to companies with public
capital."

C- The public action against the facilitators of public economic institutions

The march of public economic institutions is intended as members of the board
of directors that manages the joint stock company, which consists of at least twelve
members, the president or general manager is selected from among the board
members’’. In this regard, it is noted that the establishment of criminal responsibility
against corporate facilitators does not mean that they do not do so against the moral
person, Liability can be carried out in parallel when the requirements of the natural
person's responsibility are met, and the necessary conditions for the criminal liability
of the moral person are met, and the follow-up of the latter - the moral person - is
based on the same act committed by the natural person, whether he is an original
actor or accomplice in the crime”’.

D- Complaint by the social bodies of the Public Economic Corporation
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Since the complaint is an exception to the general rule, it must be expressly
provided for by law, as taken by the Algerian legislator under article 03 of Order No.
15/02, which is complementary to article 6 bis of the Code of Criminal Procedure,
which states: "The public action against the directors of public economic institutions
whose capital or mixed capital is owned by the State does not result in theft,
embezzlement, damage or loss of public or private funds, except on the basis of a
prior complaint from the social bodies of the institution provided for in commercial
law and in the legislation in force’." On this basis, the Public Prosecutor's Office
cannot initiate a public action against the facilitators of these institutions in the crime
of embezzlement except on the basis of a complaint, where original or supplementary
penalties may be applied to the moral person in line with his legal nature, such as
dissolution and prohibition from carrying out certain activities or closing the
institution®.

From the above, we conclude that the prosecution of public institutions of an
economic nature, for the offence of misappropriation of public funds, requires a
complaint by the social bodies of the institution, But the problem that presents itself
strongly in this regard, if the members of the social bodies did not file a complaint
against the managers of the institutions, as a result of a conflict of interests, as if one
of its members was accused, then the Algerian legislator decided to impose penal
penalties on the members of the board of directors who do not report these facts™.

Considering that waiving the complaint before the issuance of the judgment
leads to the expiration of the public lawsuit in accordance with the text of Article 06
of the Code of Criminal Procedure, this explicit waiver requires that the holder of the
right to file the complaint himself or his representatives, and thus raise the problem of
the possibility of withdrawing the complaint in accordance with the general principles
of the law from The party of the members of the social body who presented it against
the managers of the economic public institutions or not,Which is what the Algerian
legislator did not address in the last amendment to the Code of Criminal Procedure,
but we say that the complaint may not be waived after its submission, given that the
law criminalizes the failure of members of the social body to submit a report on this
crime, so how can it be allowed to withdraw it after its submission.

- Crimes committed by Algerians abroad:

The Code of Criminal Procedure addressed this issue, stating: "Every incident
described as a misdemeanour, whether in the eyes of Algerian law or in the eyes of
the country in which it was committed, may be pursued and sentenced in Algeria if
the perpetrator is Algerian.

The trial may be conducted or sentenced only on the terms of article 582,
paragraph 2.

Furthermore, follow-up may not take place in the event that the misdemeanour
was committed against an individual only at the request of the Public Prosecutor's
Office after being notified of a complaint from the injured person or a communication
from the authorities of the country in which it was committed®".
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Through the text of the above-mentioned article, the Public Prosecutor's Office
is not entitled to follow-up unless the following conditions are met:
- The accused must hold Algerian nationality and if he acquires it after committing
the crime.
- The perpetrator returned to Algerian territory.
- If the offender does not prove that he was sentenced permanently abroad and served
his sentence, fell out of statute of limitations or received amnesty.
-The crime pursued should be a misdemeanour against persons’~.
- The Public Prosecutor's Office obtains a complaint from the injured person or the
authorities of the country where the crime took place, once the previous conditions
have been met, the Public Prosecutor's Office may only initiate public action on the
basis of a complaint, and in accordance with the text of article 583 above of the Code
of Criminal Procedure. These conditions can apply to corruption offences,
particularly those provided for in article 28 of the Corruption Prevention and Control
Act, which punishes bribery committed by foreign public officials and officials of
international public organizations. Article 2, Section C of Law No. 06/01 defined a
foreign public official as: "Any person who holds legislative, executive,
administrative or judicial office in a foreign country, whether appointed or elected,
and any person who exercises a public function for a foreign country, including for a
public body or institution."" Any international employee or person authorized by such
an institution to act on its behalf. "Through the text of the aforementioned articles,
foreign public officials and officials of public international organizations are
considered national officials in the eyes of the State of which they are
nationals™ . Thus, if they meet the conditions set forth in articles 582 and 583 of the
Code of Criminal Procedure, the Public Prosecutor's Office may not bring public
proceedings against them except on the basis of a complaint from the person affected
by the crime or a communication from the authorities of the country in which the
crime took place.
Fourthly: Permission as a restriction for procedural follow-up in corruption
crimes
Authorization is one of the limitations on the right of the Department of Public
Prosecutions to initiate public proceedings for all offences in general and for
corruption offences in particular?
1. The Meaning of " Authorization"
Authorization means such a written licence issued by a public body to
which the person belongs, in order to ensure the seriousness of the proceedings,
including the waiver of the immunity enjoyed by the person in order to bring public
proceedings against him or her, especially since parliamentary immunity is one of the
most important impediments to the public prosecutor's right to initiate public
proceedings.
2. Algerian legislator's position on authorization
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Article 109 of the 1996 Constitution states: "Parliamentary immunity is
recognized to the deputies and members of the Council of the Nation for the duration
of their office and parliamentary function. "Accordingly, any deputy or member of
the Council of the Nation may not be prosecuted for a crime or misdemeanour except
with an express waiver or authorization, as the case may be, from the National
People's Assembly or the Council of the Nation, which decides to waive immunity by
a majority of its members,Article 111 of the Constitution also sets forth the
provisions concerning the criminal prosecution of members of Parliament in the event
of the crime in question, in which case a member of the Assembly of the Nation or
the People's Assembly may be arrested on condition that the Bureau of the National
People's Assembly or the Bureau of the Council of the Nation is notified.In this
case,the Office may request the suspension of criminal proceedings and the release of
the deputy or member of the Council of the Nation. In the event of a suspension of
criminal proceedings, further follow-up may be granted only through an express
waiver by the party concerned or with the authorization of the National People's
Assembly or the Council of the Nation™.

Conclusion:

Since criminal proceedings generally take place automatically, there are cases
in which exceptions are made, in particular the provisions of the law concerning the
immunities of certain officials in order to perform their duties and obligations in the
best possible manner, freely and independently.

In fact, the immunity enjoyed by them is not an impediment to the establishment
of criminal responsibility. It is merely a restriction on the right of the Public
Prosecutor's Office to initiate public proceedings. Since corruption offences are often
criminal conduct committed by high public officials with some sort of immunity,this
restriction may indirectly constitute an obstacle to penal follow-up. It is therefore
necessary to waive immunity in respect of corruption and related offences in order to
ensure the effectiveness of the procedural aspect in the pursuit of such crimes.

Bank secrecy is also one of the principles governing the operation of financial
and banking institutions and may not disclose secrets relating to the bank accounts of
their clients. Various legislation has given legal protection to this principle,
Disclosure of secrets relating to bank secrecy is a form of occupational disclosure,
considering that the duty of bank secrecy is one of the greatest obstacles to combating
corruption offences,The Algerian legislature departed from this principle in order to
overcome obstacles and difficulties in pursuing those involved in corruption offences,
which often result in the transfer of their proceeds of crime within banks and
financial institutions in order to cover up the illicit source of property and funds
derived from corruption offences.

Since the origin of a public action is that it automatically moves
unconditionally, when the offence occurs, the Public Prosecutor's Office shall initiate
public proceedings on behalf of the community, however, there are offences
specifically defined by the Algerian legislature in which the Office of the Public
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Prosecutor may bring public proceedings only on the basis of a complaint or
authorization from the bodies specified by law.
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