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Abstract:

The legality of legal texts that have not been presented to the Council of State
as an advisory body is of great importance in law and administrative justice ; With
the evolution of the advisory function of the Council of State in comparative legal
systems, the fact that legal texts and orders of a legislative nature are subject to
consulting the Council of State is compulsory for the executive branch, This has led
to the administrative judiciary repealing of legal texts issued by the Government
without consulting the Council of State.

The importance of this study is to know the legality of legal texts that have not
been submitted to the Algerian Council of State as an advisory body. This is in
comparison with the findings of legislation and the judiciary in comparative legal
systems, particularly in Egypt and France.
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Introduction

The examiner of the legal texts relating to the advisory role of the Council of
State, in particular Organic Law No. 98-01 on the Council of State, as amended by
Organic Law No. 18-2,' and Executive Decree No. 98-261, laying down the forms
and modalities of procedures in the advisory field® , It is noted the extent of the
Algerian legislator's interest in obliging the executive authority to present its texts of
a legislative nature to the advisory body of the Council of State before issuing them,
The purpose of this procedure is to ensure that the Council of State as an advisory
body controls legislative texts in order to contribute to their enrichment and improved
drafting, on the one hand, and on the other hand, to ensure legal consistency and the
quality of legal norms.

However, it is noted that the legislator neglected to address the fate of legal texts
issued by the government without presenting them to the Council of State, this raises
questions about the legality of these texts, especially in the field of their application
by the public administration, or in other words: what is the position of the
administrative judiciary, especially the State Council as a judicial body, on the legal
texts submitted to it in case of dispute and issued without being presented to the
advisory body of the State Council?

From the above, the problem of the study becomes clear, which is represented in
the following question: What is the legality of legal texts issued without consulting
the Council of State in Algeria?

In order to answer the problem raised, we decided to follow the descriptive and
analytical approach in order to examine the various legal texts related to the advisory
role of the Council of State, so that we can know the position of the Algerian
legislator on the legality of legislative texts issued without consulting the Council of
State, in violation of the obligation of the executive authority to submit its draft laws
to it in application of the legal texts issued in this regard.

We have also adopted a comparative approach to know the position of
legislation and the judiciary in both Egypt and France towards legislative texts issued
without consulting the Council of State, on the one hand, and on the other hand, to
benefit from the experiences of these two countries, especially with regard to the
position of the judiciary by approving the invalidity of legal texts that are not
submitted to the consultation of the Council of State before their issuance.

For this reason, this study will be divided into two axes: the first includes the
legal nature of the consultation of the Council of State in France, Egypt and Algeria,
and the second axis deals with the legality of legal texts issued without consulting
the Council of State in France, Egypt and Algeria.

Firstly: The Legal nature of the State Council consultation

Knowing the legal nature of the opinions of the State Advisory Council is of
great importance, as it reflects the effectiveness of the advisory role in enriching the
legal system, Therefore, the degree of effectiveness of the advisory opinion in
evaluating legislative texts is measured by the extent of its binding force with the
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consulting body, in the sense that the legislator is obligated and obliged, by the text of
the law, on the owner of the project submitted to the Council of State to follow the
opinion of the latter? Or is it free to choose between the legal draft presented and the
one proposed by the Council of State?

Answering the questions raised requires us to study the types of consultation
and the extent to which the opinion of the Council of State should be taken into
account in comparative systems such as France and Egypt, and then study the legal
nature of the consultation of the Algerian Council of State.

1. The Legal nature of the consultation of the French Council of State

The French legislator, like other comparative legislation, has specified in the law
on the organization of the French Council of State the compulsory and optional cases
in which the executive branch resorts to consulting the Council in a detailed manner
that leaves no room for ambiguity’.

1.1. Mandatory consultation

Since the establishment of the French Council of state, it is the largest advisory
body, and one of the priorities of its competencies was to provide advice to the
government in the field of reviewing and drafting laws and legislation, and remained
so even after assuming judicial control and consideration of administrative disputes .

The law of the Council of state of 31 July 1945 stipulates in Article 12 that the
draft laws proposed by the government, as well as draft orders and regulations, must
be submitted to the Council of state for its opinion"”.

As the French Constitution of 1946 was promulgated, it contained no reference
to the advisory powers of the Council of State, thereby leaving open the legislative
power to withdraw legislative competences from the Council. Article 13 of the
Constitution stipulates that: "The National Assembly votes solely on the law", but
realistically and practically, the function of the Council of State was not contested,
but retained all its competencies in accordance with the Law of 1945, but its advisory
functions expanded significantly’.

With the promulgation of the French Constitution of 1958, the advisory powers
of the Council of State have been explicitly stipulated. This Constitution contains
four mandatory cases of opinion of the Council of State®:

1- Article 39, paragraph 2, of the French Constitution establishes that the
opinion of the Council of State on draft laws shall be taken before they are discussed
in the Council of Ministers. Article 38 of the Constitution establishes the same for
draft orders on which the Council of State must be taken on a mandatory basis. "In
order to implement its programme, the Government may request the Parliament to
authorize it, through decrees, to take action that normally interferes in the field of
law. Such decrees shall be issued in the Council of Ministers after taking the opinion
of the Council of State" ;

2- Article 37, paragraph 2, of the Constitution also requires to take the opinion
of the Council of State with regard to draft decrees amending legislative acts
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adopted prior to the introduction of the new Constitution and dealing with topics of
statute under this Constitution;

3- Article 37 of the Constitution also stipulates that the opinion of the Council of
State shall be taken as a general rule for all regulatory decrees;

4- The opinion of the Council of State shall also be taken on all extraordinary
bills, whether they relate to the amendment of the Constitution, financial laws or
laws relating to the ratification of an international treaty or convention.

As a general rule, consulting the Council of State is mandatory when the law
decides that the legislative or regulatory text should be submitted to it. and the
competence of the Council of State in this regard cannot be limited solely by the
situations provided for in the Constitution, In fact, the Council of State's most
opinions are issued on the basis of legislative and even regulatory text. Laws often
provide that Regulatory Decrees applicable to them are issued after taking the
opinion of the Council of State.

It should be noted that the Government cannot take any legislative draft without
taking the opinion of the Council of State on it but is not bound by its content.

1.2. Optional consultation

Consultation 1s optional in two cases: the first is the case where the law
provides for the possibility of requesting the opinion of the Council of State, and the
second is the absence of a provision requiring such consultation, and it is in the case
of ordinary or simple decrees, or any legal matter on which the opinion of ministers
can be sought, especially with regard to the difficulties they face in various
administrative matters’.

The government may request the opinion of the Council of state to interpret or
explain constitutional provisions on a particular matter, to interpret a legal text or to
express its opinion on a legal problem®, and the Council's views resemble its
provisions, he identifies the legal issue and answers it with brief reasons.

Furthermore, pursuant to the 2008 French Constitutional Amendment and
through article 39 of the last paragraph, the President of one of the two chambers of
the legislature may submit to the Council of State the proposal of a law deposited by
a member of one of these chambers for an opinion before examining it in the
Committee, unless that member objects.

2. The legal nature of the consultation of the Egyptian state council

Under Article 190 of the Egyptian Constitution of 2014, administrative bodies
under the executive authority are obliged to submit draft laws and decisions of a
legislative nature to the State Council (Legislation Section) before submitting them to
the legislative authority for promulgation’.

The text of the above-mentioned article was devoid of a penalty for the
government in the event that its draft laws were not submitted to the Legislation
Department, which led to a jurisprudential dispute about the extent to which this offer
is mandatory and about the consequences of non-compliance with it'’ ; The General
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Assembly of the Advisory and Legislative Sections of the Egyptian Council of State
was also allowed to express its opinion on the subject.

2.1. the attitude of egyptian jurisprud

the Jurisprudence on the presentation of bills and regulatory decisions was
divided into two teams, The first panel, endorsed by the majority of jurists, considers
that the Department is obliged to submit its draft laws and regulations to the
Legislation Section prior to their issuance, According to this jurisprudence, the law of
the Council of State required the review of the legislation of the Council of State as
the competent as one of the sections of the Council as an independent judicial body ".
and therefore no entity or even a legislative committee of a ministry, The Council of
Ministers or a legal adviser to the President of the Republic has the right to review
draft laws; Because they are administrative sections of the entity that formed them,
and they have no judicial status that gives them the right to review legislation'".

This tendency is based on the wisdom of the constitutional text, which gives
the drafting function to the Section of Legislation. This indicates that the legislature
intends to place its projects in the legislative capacity before a highly technical entity,
in order to clarify the deficiencies in the draft that it places before the governing
body to assume its responsibilities'?.

The second Panel considers that the Administration or the Government is not
obliged to submit its draft laws to the Legislative Section, and that the Constitution
and the laws in force in Egypt do not require the review of legislation in the State
Council, and do not entail any invalidity as a result of the failure to submit legislation
to the Council, and that the House of Parliament is the last authority that puts its
fingerprints on the draft law, it may amend, add or delete it, and that the review of
legislation is the competence of the Legislative Committee of the Council, and this
trend concludes that the Government is free to refer draft laws to the Legislation
Department of the State Council if it so wishes'.

2.2. The position of the General Assembly of the Fatwa and Legislation
Sections of the Egyptian State Council

The General Assembly of the fatwa and legislation sections stressed the
necessity of submitting draft laws, regulations and decisions of a legislative nature
to the legislation section, where it concluded in one of its fatwas that: "...... The
legislator, in Article 63 of the State Council Law No. 47 of 1972, required each
ministry or department, before issuing any law or decision by the president of the
Republic, which has a legislative character or includes abstract general rules or
regulations, to submit the proposed draft to the legislation section for consideration

for review and drafting..."."

3. The legal nature of the consultation of the Algerian Council of State
The legal nature of the request for consultation of the Council of State is
intended to answer the following question: Is the government obliged to request the

opinion of the Council of State before issuing legislative texts, or is the request for
consultation optional?
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To answer this question, the two forms of consultation in Algerian legislation
should be addressed as follows:

3.1. Mandatory consultation

Article 119, paragraph 3, of the Constitution of 1996" states: "The draft laws
shall be submitted to the Council of Ministers after taking the opinion of the Council
of State and then deposited by the First Minister with the Office of the National
People's Assembly."

By reading the phrase "after taking the opinion of the Council of State," taken
from the text of article 119, paragraph 3, of the Constitution, it is clear that the
opinion of the Council of State has compulsory effects as a formal document and
must be adhered to and attached to the file papers, until accepted by the National
People's Assembly'®.

The constitutional founder also stressed the obligation to request advice from
the State Council in the constitutional amendment of 2016'’, as it made the request
for consultation a mandatory procedure through Article 136 on the obligation to
request the opinion of the State Council on draft laws, and Article 142 on the
obligation to request an opinion on draft orders.

As for the Organic Law No. 98-01 concerning the State Council, especially
articles 04 and 12 thereof, we find that the legislator has not clearly made it
mandatory to request consultation of the State Council, which adds ambiguity about
the mandatory nature of the request for opinion, even with reference to the provisions
of Organic Law No. 11-13 on the Council of State'®, as amended and supplemented,
we find that its provisions are general and do not prove the mandatory nature of the
request for consultation by the Government.

However, the Algerian legislator, in a regulatory legal text that is inferior to the
law, came to remove confusion and ambiguity about the mandatory nature of the
request for consultation, since under Article 2 of Executive Decree No. 98-261,
which defines the forms and modalities of procedures in the advisory field",
stipulates that: "The Council of State must be notified of draft laws by the Secretary-
General of the Government, after the approval of the Council of Government. . . ".

3.1. Optional consultation

It appears in the Algerian constitutional system that optional consultation of the
Algerian Council of State is non-existent, since the provisions regulating the advisory
function of the Council of State contained in articles 142 and 146 of the Constitution
and Organic Law 98-01 through articles 04 and 12 thereof do not provide for
optional consultation, and the rules of procedure of the Council of State®® do not
include a provision for the status of optional consultation, and Executive Decree No.
98-261 specifying the forms and modalities of procedures in the advisory field
before the Council of State does not refer to this*'.

It should also be noted that the Algerian legislator did not distinguish between
cases of Mandatory consultation and cases of Optional consultation, contrary to
most of the legislation regulating the work of the Council of State, in France, for
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example, the government can request the opinion of the Council of State in the
absence of a text imposing such consultation, and this is in the case of simple decrees,
or any legal issue in which the opinion can be requested by ministers, especially with
regard to the difficulties they face regarding various administrative matters™.
Secondly: The legality of legal texts issued without consulting the Council

of State

The building of a legislative system to keep pace with developments in various
areas, based on firm legislative foundations consistent with constitutional norms and
not inconsistent with the State's legal structure, is undoubtedly of the utmost
importance and can only be done by enabling the Council of State to exercise its
advisory function fully.

the majority of the constitutions of countries adopting the dual judicial system
stipulate that the executive authority is obliged to submit its draft legislative texts to
the Council of state before issuing them; however, this authority often issues laws
without consulting the Council of State, which makes it vulnerable to challenge its
legitimacy by stakeholders before the administrative judiciary.that is why we are
interested to know the position of the administrative judiciary, especially the Council
of State on this issue in France, Egypt and Algeria.

1. The legality of legal texts issued without consulting the French Council

of State

All different Governments in France considered that article 21 of the Council of
State Act of 1945 obliged the Government to submit draft laws to the Council for
review and drafting in terms of compatibility with the Constitution before they were
submitted to Parliament; and Article 39 of the 1958 Constitution also upheld this™.

The legislator also authorized the Council of State to alert on its own initiative
of the public authorities to legislative amendments or administrative regulations that
are consistent with public interests, as the legislator obligated it to use this license and
submit an annual report to the government that includes its suggestions and
recommendations in the legislative field**.

The legislative authority in France has confirmed that the Council of State was
established to review and draft legal and regulatory texts, and the administrative
authority may not override its role in drafting, and if the bills are not submitted to the
Council as an advisory body, they may not be considered and broadcast in legislative
terms for loss of a fundamental element of the legislative steps™.

The French legislature regarded the Council of State as the technical body
specializing in legal review and drafting. and that the submission of draft laws,
resolutions and regulations to it for review is a substantial measure, The executive
branch must take it before the draft is issued in its binding legal form. and, if the legal
text is issued without being submitted to the Council of State for review, it is flawed
by legality, It should be challenged by annulment or invalidity, and that this invalidity
is not corrected by the legislative authority's approval of it for violating the
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Constitution itself and the laws governing it, since the texts are express and clear and
no one may violate them?®.

Pursuant to the foregoing, there are decrees repealed by the Council of State as a
judicial body, for example the Canal Arréte case, where the facts of the case are
summarized in the judgement of a military court established by Order No. 62-618 of
17 August 1962 on the establishment of a special military court, which sentenced Mr.
Canal to death without the right to appeal, he sued the Council of State for the
annulment of Order No. 62-618 concerning the establishment of a military court
without the right to appeal against its judgements, which the Council of State deemed
to be a serious violation of one of the principles of common law, namely the right of
defence”.

2. The legality of legal texts issued without consulting the Egyptian State

Council

Egyptian jurisprudence has been divided on the nature of the penalty for the
failure to submit legal texts to the Legislative Section of the State Council. The
Administrative Court and the Supreme Administrative Court have also been allowed
to express their views on this subject.

In terms of jurisprudence, the view was expressed that the failure to present the
draft legal text to the section of legislation was a defect in the proceedings of the act
issued, whether it was a law or a decision®®.

The most common view is that the failure to submit legal texts to the Legislative
Section before they are promulgated renders them invalid, but this invalidity is
corrected by the adoption of the Act by Parliament, that is, if it is approved by the
legislature without reviewing the wording from the section of legislation, it is valid
and no one can prejudice it, unless the Supreme Constitutional Court has ruled that
this law is unconstitutional®’.

As for the failure to submit a draft regulation to the Legislative Section, there is
consensus that it is null and void because of a fundamental flaw in the form, namely,
the failure to take the opinion of the Council of State on it*’.

With regard to the position of the Egyptian Administrative Court, its rulings
have long been based on the invalidity of regulations, decrees and executive decisions
in the event that they are promulgated before they are submitted to the Legislative
Section for review, considering them flawed in form and procedure.

In this regard, a judgement was issued on 18 April 1950, which stated: "... in
that this decision 1s also null and void in form, since it is established that the Council
of State has not drafted it and has not reviewed it in accordance with the provisions of
articles 11 and 12 of Act No. 112 of 1964 establishing the Council of State"'.

With regard to the Supreme Administrative Court's position, in 2017 it issued an
important judgement, addressing the issue of the failure to bring laws, legislation and
regulations before the Legislative Section of the Conseil d'Etat prior to their approval,
and the situation of invalidity and unconstitutionality that it suffered in case of
contravention; As a result of article 190 of the present Constitution, the legislature
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and government agencies are obliged to send all laws, legislation, regulations and
decisions of a legislative nature, and contracts to which the State is a party to the
Legislative Section of the State Council for review before they are approved™.

The Supreme Administrative Court stated that the presentation of legislation and
regulations to the Legislature Section was compulsory for legal security and non-
presentation led to its invalidity. The failure to submit legislation to the Legislative
Section resulted in the random legislation and became an impediment to internal
stability, an obstacle to social development and economic growth, and an expulsion
factor for external investment™.

3. The legality of the legal texts issued without consulting the Algerian

Council of State

If the Algerian legislator has lifted all confusion and ambiguity about the legal
nature of the consultation by making it compulsory for the Government to be obliged
to consult the Council of State, The legislature omitted to address the legal nature of
the legal texts issued without consulting the Council. Referring to the various legal
texts that regulated the advisory role of the Council of State, We do not find any text
that explicitly or implicitly refers to the question of the legality of legal texts issued
without consultation, and what adds to the confusion more about it, is the
confidentiality of the Views of the Council of State, since the dissemination of these
Views has been overlooked in both legislative and regulatory texts, and even in the
rules of procedure of the Council of State, which did not address this subject,
although there is no explicit article providing for the confidentiality of the views of
the Council of State, they remain unavailable to the public, and the meetings of the
Council are confidential and cannot be published, which inevitably prevents us from
knowing whether the draft legal text has been submitted to the Council of State for
consultation.

Conclusion

From the above, it is clear that the Algerian legislator did not attach any
importance to the issue of the legality of legal texts issued without presenting them to
the Council of state as an advisory body, he merely obliged the executive branch to
submit draft legislative texts to him without being subject to a penalty for their
issuance without consulting the Council of State.

The Algerian administrative judiciary has not addressed this issue. This is the
opposite of comparative legal and judicial systems, particularly in Egypt and France,
where great importance has been given to the advisory role of the State Council by
providing for the illegality of legal texts issued without its consultation, this is a
belief in the importance of the advisory function of the Council of State in drafting
and reviewing legislative texts in accordance with the enrichment of the legal system
to make it more applicable and acceptable to society, all of which contribute to the
realization of the State of right and law.

Therefore, the Algerian legislator should review the legal texts relating to the
advisory function of the Council of State by including legal amendments that
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contribute to strengthening the advisory function of the Council of State, to this end,
the following recommendations can be made:

1- Adequate attention should be given to the advisory role of the Council of
State by extending its request for consultation by the executive branch to cover all
legal and regulatory texts on the one hand; On the other hand, it is obliged to submit
these texts to the consulting of the Council of State and to arrange for the sanction of
invalidity of the texts issued without its consultation;

2- The State Council's views should be taken into account as a constitutional
body with an important place in State institutions, especially in view of its high-level
competencies, which can enrich the country's legislative system in a manner
commensurate with the aspirations of society to achieve transparency in public
policies and development;

3- The issue of publishing the views of the Council of State in Algeria has not
lived up to what it has achieved in the French or Egyptian system. The Algerian
legislature should pay attention to the publication of these opinions in order to make
them an excuse for the Government to follow the opinion of the Council of State on
the one hand, and on the other hand, the administrative judiciary is allowed access to
texts that have not been consulted by the Council of State, so that its position on the

question of the legality of legislative texts issued without consulting the Council can
be found.
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