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Abstract:

In Algeria, the executive authority has historically regulated the
subject of public procurements by presidential and executive decrees,
lately, for instance, the Presidential Decree no. 15-247 of 16
September 2015 relative to Public Procurements and Public Service’s
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Delegations; even though the Algerian Constitution as amended in
2016 contains several provisions that may serve as basis for a different
legitimate solution regarding the regulation of this type of public
contracts. This study will examine whether the legislative authority is
competent or not to determine public procurements provisions in
Algerian law, in the light of the French law and doctrine. It main goal
is to show that the legislative authority may make rules of law in
matter of public procurements, in contrast to what is found in Algerian
law, because there are multiple constitutional provisions imposing that
solution. For this purpose, the author will apply the analytical
approach including the method of interpretation in order to link the
subject of public procurements to the areas of legislation that are
defined by the Algerian Constitution. He will conclude that public
procurements fall within the domain of legislation according to
articles 140 and 141 of the Algerian Constitution. He will also
conclude that the regulation of public procurements on the ground of
article 140 and 141 previously mentionned can be achieved either by a
Parliament Act or by a legislative ordinance promulgated by the
President of the executive authority.

Key words: Sources of public procurements law; Areas of legislation;
Article 140 of the Algerian Constitution; Regulation of Civil and
Commercial Obligations; Jurisdictional Competence

Résumé:

Dans cette étude, nous allons répondre, a la lumiéere des avancements
juridiques en droit francais, a la question de savoir si le pouvoir
législative algérien est compétent ou non de reglementer le domaine
des marchés publics, en vue de démontrer qu’il est en effet possible de
reglementer le sujet des marchés publics en vertu des législations
parlementaires ou des ordonnances législatives émanant du pouvoir
exécutif parce que le domaine des marchés publics ne s’éloigne pas du
champ de la compétence du pouvoir législatif ou celui du pouvoir
exécutif dont il est de méme pourvu de la faculté d’édicter des textes a
caractere législatif sous la qualification de «ordonnance » en droit
algérien car, il existe dans la Constitution algérienne des textes qui
impose impérativement cette solution.

Mots clés: sources du droit des marchés publics ; domaines de la
législation ; article 140 de la Constitution algérienne ; régime des
obligations civile et commerciale ; compétence juridictionnelle
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Conseil d'Etat algérien, no 3, 2003, p. 36 no 32; p. 36 n032; Idem : Le régime juridique des contrats
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M. Kobtan : «Introduction a I'étude du droit des marchés publics », préc., p. 36 no 32: « Pour notre
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"\loy., F. Brennet : « Les nouvelles bases du droit des marchés publics » AIDA, Dalloz, no 32, 2015, p.
1783 sq.: «S'agissant de I'Etat, la jurisprudence a admis la compétence du pouvoir
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