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Abstract:

It is recognized that democracy means the rule of the elected
majority (the party or parties of the majority after the coalition), whether at
the level of the executive or legislative powers or both. This principle is
enshrined in all democratic states, or those that strive to be democratic.

Another principle necessary for any democratic system is achieving
a balance between the three powers that make up the state (executive,
legislative and judicial). The main objective of implementing the rules of
balance between the three powers is the stability of the state.

This article aims to study the Algerian legislative power during its
eighth term (2017-2022), with a focus on the legal status of the acting
Speaker of the National People's Assembly.

In fact, the remarks in the article aim to create a constitutional
debate about the legal status of the Speaker of the National People's
Assembly, and the proposals made in the article seek to receive adequate
attention in the near future.

Keywords: democracy, balance of powers, the National People's Assembly.

‘oadels
Sl o o) Bsnll Aule¥l (oS> gad Abbaaudl of 4 cladl oo
lia LelS of A, 2l of sl cllaleddl Gotumn e elgw (Y1 day Al
Abliess 0955 oF JI ad &1 ells ol b lyiad) Jgudl aues sl paySe Touill
Slaledl o O3lsall Gadxs g2y Jolpians pllas @Y G900 ;3T Tae liay
dais oo eudi ) Budl ol (asladlly de, adly 2pdeaiall) Woudl JSAS (&1 )
Aol jlyaul ¢lioy) ga (b, aesall) Uaull cllabes (o 03lsx elgd

*Author Sent: KADRI Tewfik

81 | Thejornal of Teacher Researcher of Legal and political Studies - vol 06 - N° 01 - June 2021



Dr. KADRI Tewfik “On the legal status of the Acting Speaker of the People’s
National Assembly?”
p81-p90

Lees 58 M el B, adll Alaladl 2l J) JWLl sia Ciug
il Gl Gussy) Gigslall aussdl gousen e 1SAI ao ((2022- 2017) alall
Al gy

3SHU Js> gosiws Lilas 3l J) Gu Jall 3 8agasll llasHLl (adlgll 3
bWl Jass of JI clestall ad LS cilosdl gaddl (bl s, gslall
eyl Jazall § G

(bl qaddl adaell cnlbaludl o 0leall Aol yaans st iall ol
Introduction :

It is recognized that democracy means the rule of an elected majority
(party or parties of the majority after the coalition), whether at the level of
the executive or the legislative powers or in both. This concept is relevant
to all democratic states, or at least for those states seeking to be
democratic.

Another concept necessary for any state’s democratic system is the
realisation of a balance between the three powers that constitute a state
(executive, legislative and judicial). The main purpose behind creating the
rules of a balance between the powers of a democratic state is to establish
a state stability.

The intention of this article is to study the Algerian legislative power,
during the period of its eighth term (2017-2022), with the focus on one
particular issue that is the speaker of the People’s National Assembly.

Indeed, the following remarks are to create a constitutional debate
on the issue of the council’s speaker, and to make proposals that would
gain adequate consideration in the near forthcoming:

1/ First Remark:

The 2016 constitution states in its article 131 that “The President of
the People’s National Assembly shall be elected for the term of the
legislature.” The election of the president means that his peers in the
assembly elect him for the term of legislature.

However, the eight term of the National People's Assembly has seen
three presidents. Indeed, the first one speaker was elected in conformity
with the constitution and the internal rules and procedures of the assembly,
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the second was elected after the assembly has gone through a chaotic
situation, and the third and last one has gained the presidency through
accreditation of the presidents of the parliamentary groups. It is to say that
the second and third ways of getting to presidency of the People’s National
Assembly are unknown in the constitution and in the rules and procedures.

Thus, the People’s National Assembly has known three president in
its eight term because of its instability and the lack of the rule of law. Thus,
the events experienced by the People’s National Assembly are completely
inappropriate with the objective of building a democratic state based on
the rule of law.

2 / Second Remark:

The same article 131 of the 2016 constitution reveals a constitutional
loophole, where there is neither a mention on the possibility accorded to
the members of the Assembly or to the majority of it to withdraw their
confidence from the speaker of the assembly, nor the remove of the speaker
from his presidency by any means. Therefore, the members of the Assembly
and as well as the parliamentary groups have no right to remove the
speaker if they are not satisfied with his performance and duties. *

Thus, the Assembly elects its speaker for a term of a legislature,
which is for 5 years, unless there is a legal inability pertaining him to
perform his duties.? However, neither the 2016 constitution, nor the
Organic Law No. 16-12 of August 25, 2016, fixing the organization and
functioning of the People's National Assembly and the Council of the
Nation as well as the functional relations between them and the
Government have mentioned the vote for the mention of confidence or the
discharge of the speaker of the Assembly.

The constitution in its article 132 refers to the organic law to define
the organisation and the functioning of the People’s National Assembly.
The enacted organic law 16-12 refers,® in its article 11, to the internal
regulations (rules and procedures). The internal rules and procedures
states in its article 10 that:

“In the event of the vacancy of the presidency of the National
People's Assembly due to resignation, incapacity or incompatibility or
death, the President of the National People's Assembly shall be elected
according to the same modalities provided for by these internal
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regulations, within a maximum period of fifteen (15) days from the
declaration of the vacancy.

The Bureau of the National People's Congress must meet to
ascertain the vacancy and refer the matter to the Commission responsible
for legal affairs.

The Commission draws up a report noting the vacancy and submits it
to the plenary session for adoption by the majority of the members of the
Assembly.

In this case, the operation of the election is directed by the dean of
the non-candidate vice-presidents assisted by the two youngest members of
the National People's Congress.”

In fact, the article 10 of the internal regulations has mentioned three
possibilities to declare the vacancy of the presidency. The first one is the
resignation, the second is incapacity or incompatibility, and the third one is
death. Thus, article 10 does not mention the vote of confidence or the
discharge of the speaker of the Assembly.

As for Article 3 of the internal regulations?, it is concerned only with
procedures for the election and the inauguration of the speaker of the
People’s National Assembly.

Therefore, after more than twenty years after the promulgation of the
internal rules and regulations of the People’s National Assembly, on July
30, 2000 during the sixth legislature, it has become an outdated document.
The internal rules and regulations cannot respond to legal issues and
situations encountered by the assembly in its legislative business.

For that reason, it is a necessity and a must to update the internal
rules of regulations and adapt its provisions to the constitution and to the
organic law, either in conformity with the 2016 constitution or with a
future constitution.®

3/ Third Remark

The constitution of 2016 did not stipulate in its article 131 the
possibility of having several speakers who succeed one another at the
assembly. The same observation is valid for the Organic Law No. 16-12
and for the internal regulations. One of the loopholes of the internal rules
and regulations is that it has not foreseen the possibility of such a scenario.
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In this context, we point out that the Tunisian legislator has
organized the issue of one speaker for a legislature except when there is a
legal incapacity as stated before. Thus, the internal rules of the Tunisian
Assembly of the Representatives of the People, issued on 02 February
2015, has mentioned the possibility of withdrawing the confidence from the
speaker of the assembly but just once in a term and through a vote called a
vote on the withdrawal of confidence.

Such prevision and anticipation is detailed in article 51 of the
internal rules of the Tunisian Assembly of the Representatives of the
People, which states that:

“The Assembly of the Representatives of the People may withdraw
confidence from its speaker or one of its two deputies with the approval of
the absolute majority of the members of the Council based on a justified
written request submitted to the Council’s office from at least one-third of
the members, and the request shall be submitted to the plenary session to
vote on the withdrawal of confidence or not, within a period not exceeding
three weeks of its submission to the seizure office.

The vacancy resulting from the withdrawal of confidence shall be
filled in the same way as the election set forth in articles 10 and 11 of this
bylaw.

It can be said that in the event of resignation, the deputy who
succeeds the independent speaker will perform the task of chairing the
council on behalf of the council until the term ends.”

Once more, the amendment of the internal rules and regulations of
the Algerian People’s National Assembly is reiterated to promote a durable
stability in the assembly and to avoid the assembly to drop in chaotic
situations as experienced throughout the eight legislature. Such chaotic
situations have had certainly a negative impact on the assembly quality of
business and on the management of the administration.

The other loophole to be pointed out is the non-provision, in the
Algerian assembly internal rules and regulations, of the functions of first
and second vice presidents as the Tunisian Assembly of the Representatives
of the People did in article 52 of its internal regulations®.
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4 [ Fourth Remark

The enabling of a member of parliament from a minority party to
take over the presidency of the National People's Assembly is a hazardous
precedent that affects the concept of democracy, rule of law and state
institutions credibility. Indeed, the governing of the majority is a sacro-
saint principle in any democratic state and no exemption to this rule is
granted.

However, political turmoil within the assembly has permitted a
member of parliament from a minority party to chair the assembly.
Nevertheless, the decision makers would have taken some measures,
guarantees and shown a road map to preserve the democratic process in
Algeria. The significant guarantee is that ‘“the acting speaker of the
National People's Assembly" would have to run the affairs of the assembly
until the assembly is dissolved, either for early elections or after the
completion of the mandate, and the holding legislative elections.

Thus, it is imperative to create parliamentary practises and custom
followed by all members of the assembly in all circumstances. Among these
practised the election of one speaker for a legislature except where there
legal incapacities as shown above.

Accordingly, the National People's Assembly elects its speaker at the
beginning of the legislature and what comes after in the presidency of the
assembly, in constitutional and legal ways, would be an acting speaker
with determined duties. Otherwise, the legislature would have several
speakers in one legislature, which is unconceivable in the Algerian
constitution and laws, and unthinkable for any world parliament.

5/ Fifth Remark

The fifth remark is to raise a financial issue that concerns the rights
and privileges of the speaker of the national’s people assembly. Indeed, the
national’s people assembly adopts its budget previsions on one speaker for
the legislature. The objective of a budget previsions is the rational
management of the budget of the assembly and the preservation of public
funds.

With regards to the eight legislature, the assembly will encounter a
legal problem where the national’s people assembly had three speakers
and each of them can request the enjoyment of the privileges which are
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granted to him as ex-president of the assembly after the end of his mandate
in the assembly or after his retirement. In this case, it is certain that the
assembly will have a serious overflow in its budget and a liability on the
Algerian state budget.

The assembly also includes in its budget previsions the privileges
granted to previous speakers (after the end of the mandate, retirement,
death) through instructions from the bureau of the assembly.

Consequently, it is logical to say that it is not because one has
occupied important functions that one has to keep the advantages
associated with these functions all one's life.

Moreover, it is an incoherence and a violation of parliamentary
ethics to put two persons who held the presidency of the assembly, one for
months and the other for a full term (5 years), on the same threshold of
privileges.

The perceived incoherence would probably encourage certain members of
the assembly to race for the presidency by any means to take advantage of
the privileges granted to the speaker of the assembly.

These are unnecessary budget charges if one bears in mind that the
speakers as well as the members of the assembly are elected by the people
and supposed to be the representative of the people. Therefore, the
speakers and the vice presidents (bureau) of the assembly have no right to
dispose of the assembly budget as they wish by granting among other
privileges to themselves through instructions.’

Moreover, the instructions of the bureau of the assembly grant
privileges to the nine members of the bureau without any control since the
quaestors are members of the bureau. The legality of the instructions of the
bureau of the assembly related to the financial expenses and their burden
on the assembly budget will be discussed in a future article. Comparatively,
the French national assembly created a special commission of fifteen
members responsible for auditing and auditing the accounts. The special
commission consists of a president, three vice-presidents and three
secretaries. The special commission should have its president from a
group, which has declared itself in opposition®.
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Conclusion:

The eight legislature of the People’s National Assembly,a lower
chamber of the Algerian parliament, has derogated from the constitutional
provisions, the organic law No. 16-12 of August 25, 2016 and the internal
rules and procedures organising it. Indeed, the eight legislature of the
National People's Assembly has seen three presidents, which is completely
unsuitable with the objective of building a democratic state based on the
rule of law and transparency. Indeed, the internal rules and regulations
has mentioned three possibilities to declare the vacancy of the presidency
(the resignation, incapacity or incompatibility, and death) but not a word
on the vote of confidence or the discharge of the speaker of the Assembly
by other means.

Thus, it is im°perative to amend the rules and regulations of the
People’s National Assembly, an outdated document that cannot keep pace
of evolution of the assembly and of the world parliaments.

Therefore, it is judicious to implement the rule according to which
“one elected speaker at the beginning of the legislature” and what comes
after in the presidency of the assembly, in constitutional and legal ways,
would be an acting speaker with determined duties.

The key recommendation in this article is to consider the speaker
who acts on behalf of the original speaker, elected at the first session, as an
acting Speaker of the National People's Assembly except where the
presidency vacancy was due to the death of the first speaker.

Thus, this rule would eliminate opportunism and anarchy and would
consecrate constitutional traditions, stability, and promote democracy and
the value of the Algerian parliament at the international level.
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to facilitate the orderly transaction of the business of an assembly. ”

® Chapter 52 of the Tunisian Assembly of the Representatives of the People states:
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2 At the beginning of the legislature and, each following year, with the exception
of the one preceding the renewal of the Assembly, at the beginning of the
ordinary session, the Assembly appoints, with the proportional representation of
the groups according to the procedure provided for by the Article 25, a special
commission of fifteen members responsible for verifying and clearing the
accounts. Its office consists of a president, three vice-presidents and three
secretaries. Can only be elected to the presidency a Member of a group which
has declared itself in opposition. Board appointments are made with an attempt
to replicate the political configuration of the Assembly and to ensure
representation of all its components. The members of the board are appointed
under the conditions provided for in Article 39 (1).

3 The committee discharges the quaestors for their management or reports to
the Assembly. At the end of each financial year, it draws up a public report (2).

4 Members of the Bureau of the Assembly cannot be part of this committee.

5 The Bureau determines by internal regulations the rules applicable to
accounting.

3 The committee discharges the quaestors for their management or reports to
the Assembly. At the end of each financial year, it draws up a public report (2).

4 Members of the Bureau of the Assembly cannot be part of this committee.

5 The Bureau determines by internal regulations the rules applicable to
accounting.”
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