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Abstract:

There is a particular category of contractual obligations that emerge at the current time and wich
called “ the essential obligation of the debtor in the contract”, which has carved its place within
the growing quest to impose restrictions on freedom of contract, and this concept was not known
before in the Civil Code until it was expressly stipulated by the French legislator in the new
Article 1170 after the amendment of the Code of Contracts and Obligations under Order No.
131/16, influenced by the position of the judiciary, in Exercising control over contractual
clauses, especially those limited or exempted from liability, in fact there is a kind of ambiguity
and uncertainty that affects the concept, and distinguishing the essential obligation in this way is
not easy, but rather hard work for the judge, there is no doubt this space in the appreciation
enjoyed by judges will open the door to judicial intervention widely in the contract, and the
judge will surpass the traditional role that was imposed on him to respect the contractual will and
the principle of the authority of the will to touch the development of the economic concept for
the contract.

Keywords: : waste - substance -essential obligation - debtor - contractual clause-unwritten.
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édion. PUF, Paris, 2016,
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Christian LARROUMET (dir), Droit civil, 6 édition, tome 3, Les obligations, le contrat,
volume2 , Economica, Paris, 2007.

Theéses et mémoires :

-Philippe DELEBECQUE, les clauses allégeant les obligations dans le contrat, theses de
doctorat en droit, faculté de droit et sciences politique d’Aix-Marseille, université de droit
d’économie et des sciences d’Aix Marseille 111, 1981.
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-N. CARDOSO-ROULOT Les obligations essentielles en droit privés des contrats, thése de
doctorat, publiée, édition L’Harmattan, Paris, France, 2008.
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Maurice PICARD et Andre PRUDHOMME, de la résolution judiciaire pour inexécution des
obligations, RTD. civ, 1912.66.
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