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i Abstract: :
The refugee issue is deemed one of the most important challenges at the national and :
i international levels, as it relates to one of the most vulnerable groups due to the fear and :
i persecution they are exposed to.
i It is perhaps why this issue has received the attention of the international community in the :
i aftermath of the First World War, as being threatening the international peace and security.
i Nevertheless, the effectiveness of the international protection for the refugees has been seriously :
contested over the last years due to the number of refugees and the deterioration of their :
¢ humanitarian and living conditions.
i Therefore, serious concerns were raised regarding the need to look up for alternative means to :
protect the refugees and their rights, and hence arose the constitutional protection as an alternative :
i to the international protection system, given that the main responsibility for protecting and assisting :
i refugees lies within the states jurisdiction. :
Accordingly, this research aims to identify the legal basis for the constitutional protection of the i
i right to asylum, and its adequacy to protect the refugees and securing their rights. :
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— Anna Edwards, Life on the next Atlantis: Doomed Pacific Island which will be Swallowed by the Sea within 60

years, Daily Mail (July 17, 2019).

L. Rev

(1975)

Prac. 3

- Atle Grahil-Madsen:

* TERRITORIAL ASYLUM, Oceana Publications, 3.(1980)

THE STATUS OF REFUGEES IN INTERNATIONAL LAW, Leyden, 3 .(1972)

Felice Morgenstern, The Right of Asylum, 26 Brit. Y.B. Int’l L. 327.(1949)

- Guy S. Goodwin-Gill:

THE REFUGEE IN INTERNATIONAL LAW, Clarendon Press.(1983)

INTERNATIONAL LAW AND THE MOVEMENT OF PERSONS BETWEEN STATES .(1978)
- Hersch Lauterpacht, The universal Declaration of Human Rights, 25 Brit. Y. B. Int’l L. 354.(1948)

- Lucas Kowalczyk and Mila Versteeg, The Political Economy of the Constitutional Right to Asylum, 102 Cornell
. 1219.(2017)

- Paul Weis:

* The Present State of international Law of International Law on Territorial asylum Annuaire Suisse, vol. 31

* The United Nations Declaration on Territorial Asylum, 7 Can. Y.B. Int'1L. 92.(1969)

- Suraya Prakash Sinha:

* ASYLUM AND INTERNATIONAL LAW, Martinus Nijhoff — Hague.(1971)

* An Anthropocentric View of Asylum in International Law, and 10 Colum. J. Transnat’l. L.78.(1971)

- Stetan Heuser, Is there a Right to have Rights, the Case of the Right of Asylum, 11 Ethical Theory and Moral

(2008)

- Stephen Meili, the Constitutional right to asylum: the wave of the future in international refugee law, 41

Fordham International Law Journal 383.(2018)

(1992)

- Roman Boed, The State of the Right of Asylum in International Law, 5 Duke J. Comp. & Int'l1 L. 1.(1994)

- Tom Clark, Human Rights and Expulsion: Giving Content to the Concept of. Asylum, 4 Int’lJ. Refugee L. 189

Bl ogld (£ dmelg b ) pglally 351 AUS — Frmslondly g1 Sgodly Cluly ) UL A2

2020 & Olgr 1 gs (01) 15uat (04) st



Lylds dulyd = cooelll & Goeld Ay granndlt dylad-) S g kige 3.1 5 doucd ) 8Bl /3

: d’:.n\j.é\

= 7 gl AJAC.96/830 3 cpmrM iyl ledt 0liy sl a YU aalicd) Geogdld) alipd Bodoiid) dimell) 3570 3 s @ il

AW L) e s T-1 e ozl (1994-9
https://www.unhcr.org/ar/4caaf100c.pdf (last accessed 3-12-2019)

2

Anna Edwards, Life on the next Atlantis: Doomed Pacific Island which will be Swallowed by the
Sea Within 60 years, Daily Mail, (July 17, 2019) https://www.dailymail.co.uk/news/article-
2340804/Beautiful-Pacific-island-nation-Kiribati-claimed-sea-60-years-rising-ocean-levels.html
il Sl Goadl A2 (td) O anr BeadBY) 39l ol U Lt Lo (350 a5 e td) eenlll (L sutzgll a3
1367up 42018 ‘Jﬂ\ RV chS)\ Sl cﬁ.@,&;g.w}“ dxel> j}EJ-‘ K:K‘?\g:wyb

Lposadl e 3 s il
Atle Grahil-Madsen, TERRITORIAL AsYLUM, Oceana Publications, 3 (1980) who voiced the common
observation of authors that “the term asylum has no clear or agreed definition.”; Roman Boed, The
State of the Right of Asylum in International Law, 5 Duke J. Comp. & Int'l L. 1, 3, 1994 who
insisted that “the term asylum still awaits a universally accepted definition”; Guy S. Goodwin-Gill,
THE REFUGEE IN INTERNATIONAL LAW, Clarendon Press, 101 (1983) observing that “the
meaning of the word ‘asylum’ tends to be assumed by those who use it, but its content is rarely
explained.”
4
Boed, Supra note 3, at 1 quoting lan Martin, the former secretary General of Amnesty International
who observed that “ governments ... are more often motivated by self-interest than by
considerations of humanity, and this provides a further reason for those seeking to combat human
rights violations to insist upon the right of asylum”; Goodwin-Gill, THE REFUGEE IN
INTERNATIONAL LAW, supra note 3, at 104 opining that “ the refusal of states to accept an
obligation to grant asylum, in the sense of residence and lasting protection against the jurisdiction of
another state, is amply evidenced by the history of international conventions and other instruments.”
e ol saal) @S anls S Al (gl sledd) (38U Bl (bl sl G (el (i) (g i) iy e L5 IS L
172 . 2010
et el Lz 152 o (S g sle s fadll gl all Jle all &Y jghie o n S et Ol 0L TS
247 P 1986 ol :\A:_<.e ‘L_Sj‘,“ )JULH s o )_,<g t}i
Al a4 6
7
Atle Grahil-Madsen, THE STATUS OF REFUGEES IN INTERNATIONAL LAwW, Leyden, 3 (1972).

8

Boed, Supra note 3, at 2, affirming that “Historically, asylum has been regarded as a place of
refugee where one could be free from the reach of pursuer.”; Lucas Kowalczyk and Mila Versteeg,
The Political Economy of the Constitutional Right to Asylum, 102 Cornell L. Rev. 1219, 1231
(2017).
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9

This definition was adopted by the Institute of International Law at its Bath Session: “Asylum is the
Protection which a state grants on its territory or in some other place under the control of its organs
to a person who comes to seek it” 1 Annuaire (1950) 167, art. 1.

gl s sl (128 5 1983 gl aagd) s (Lol 09l 3 balll g Bl (3 auls — bl el >l Wl Olay 510
11

Paul Weis, The Present State of international Law of International Law on Territorial asylum
Annuaire Suisse, vol. 31 1975. pp 71-96, quoting Victor Lieber “Asylum is the legal protection
which a state affords in its territory or in another territory outside its boundaries on which it
exercises jurisdiction, to an alien against political persecution by organs of another state.”
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19
UN High Commissioner for Refugees (UNHCR), The 1951 Convention Relating to the Status of

Refugees and its 1967 Protocol, September 2011, art. 1, available at:
https://www.refworld.org/docid/4ec4a7f02.html [accessed 8 July 2019].

20
UN General Assembly, Protocol Relating to the Status of Refugees, 31 January 1967, United
Nations, Treaty Series, vol. 606, p. 267, available at:

https://www.refworld.org/docid/3ae6b3ae4.html [last accessed 8 July 2019].

21

OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969,

1001 U.N.T.S. 45, 48.

22

Organization of American States (OAS), Convention on Territorial Asylum, 29 December 1954,

OAS, Treaty Series, No. 19, UN Registration: 03/20/89 No. 24378, available at:

https://www.refworld.org/docid/3ae6b36614.html [last accessed 8 July 2019].
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23

Suraya Prakash Sinha, Asylum and International Law, Martinus Nijhoff — Hague, 66-68 & 155-158

(1971).
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24

UN High Commissioner for Refugees (UNHCR), The 1951 Convention Relating to the Status of

Refugees and its 1967 Protocol, supra note 17, at art. 1

25

Id. art. 1
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OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, supra note 19 at

art. 1.

27

Boed, supra note 3, at 3; See also Tom Clark, Human Rights and Expulsion: Giving Content to the

Concept of. Asylum, 4 Int’l J. Refugee L. 189, 190 (1992) (citing a United Nations report by

Special Rapporteur Mubanga-Chipoya).
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Grahil-Madsen, Territorial Asylum, supra note 3, at. 2.
Ladn Ly 140 . o (alal more ) Wl 0lsy 15 29
A47-146 o (ald 2 130
See also Paul Weis, The United Nations Declaration on Territorial Asylum, 7 Can. Y.B. Int’l L. 92,
119 (1969) revealing the opinion of Suarez and Grotius who recognized the right of asylum as the
natural right of an individual entailing a corresponding state duty to grant asylum.
Goodwin-Gill, The Refugee in International Law, supra note 3, 101 quoting Wolff who observed
that ““ exiles do not cease to be men ... by nature the right belongs to them to dwell in any place in
the world which is subject to some other nation.” Goodwin-gill further noted that this was a right
which "even Wolff tempered with recognition of the fact of sovereignty.”
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Goodwin-Gill, THE REFUGEE IN INTERNATIONAL LAW, supra note 3, at. 101-103, quoting a
number of legal scholars who favored this position such as Moore who noted in 1908 that the right
to grant asylum is to be exercised “ is to be exercised by the government in the light of its own
interests, and of its obligations as a representatives of social order” and Hackworth who observed
that “freedom of each sovereign state to deal with refugees as its domestic policy or its international
obligations may seem to dictate.”
373 o el pompe el szt anl L5 32
A37-136 o el e <l ol O, 5 33
See also in that respect: Suraya Prakash Sinha, An Anthropocentric View of Asylum in
International Law, and 10 Colum. J. Transnat’l. L.78, 88 (1971) opining that “ customary
international law does not make it a duty of the state to admit aliens into its territory, and if it
chooses to admit them it may do so on whatever terms and conditions its national interests may
require.”;
34
Grahil-Madsen, Territorial Asylum, supra note 3 at. 2; Boed, Supra note 3, at. 3; Kowalczyk and
Versteeg, supra note 8 at 1230-38.
35
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See generally on states’ powers over entry and exclusion, Guy S. Goodwin-Gill, International Law
and the Movement of Persons between States (1978); See also in that respect Goodwin-Gill, supra
note 1, at. 121 noting that the right of asylum “is in the form of a discretionary power. The state has
a discretion whether to exercise its right, as to whom it will favour, as to the forma and content of
the asylum to be granted.”
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Asylum Case, International Court of Justice Reports (1950); 266 at. 274.
36
Grahil-Madsen, Territorial Asylum, supra note 3, at. 23 noting that “the right of a state to grant
asylum flows from its territorial integrity, which is a pillar of international law.”
37
Universal Declaration of Human Rights, art. 14(1), G.A. Res. 217 A(l11),U.N. GAOR, 3 d Sess., at.
71, U.N. Doc. A/180(1948).
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See also Hersch Lauterpacht, The universal Declaration of Human Rights, 25 Brit. Y. B. Int’l L.
354, 373 (1948) explaining that the wording of art. 14 (1) was introduced by the British Delegation,
interpreting it as meaning “the right of every state to offer refuge and to resist all demands for
extradition.” Boed, Supra note3, at. 4; Felice Morgenstern, The Right of Asylum, 26 Brit. Y.B. Int’1
L. 327, 327 (1949) viewing that “a competence to grant asylum ... derives directly from the
territorial sovereignty of states.”
39
Declaration on Territorial Asylum, art. 1 (1&3), G.A. Res. 2312, U.N. GAOR, 22 Sess., Supp. No.
16, at. 81, U.N. Doc. A/6912 (1967).
40
OAU Convention Governing the Specific Aspects of Refugee Problems in Africa, Sept. 10, 1969,
art. 11 (1), 1001 U.N.T.S. 45, 48.
41
Convention on Territorial Asylum, Mar. 28, 1954, OEA/Ser.X/1, art. 1.
42
Declaration on Territorial Asylum, Adopted by the Committee of Ministers on 18 November 1977,
at the 278th meeting of the Ministers' Deputies, Article 2 reads “The member states of the Council
of Europe ... reaffirm their right to grant asylum.”
43
Grahil-Madsen, Territorial Asylum, supra note 3, at. 2 noting that this individual right does not
impose any obligation on potential or actual receiving states.
44
Grahil-Madsen, The Status of Refugees in International Law, supra note 7, at. 26.
45
Universal Declaration of Human Rights, Supra note 37, at. Art. 13(2); International Covenant on
Civil and Political Rights, G.A. Res. 2200 (XXI), U.N. GAOR, 21st Sess., 183d plen.mtg, Supp.
No. 16, at 52 U.N. Doc. A/6316, art. 12(2) (1966); Council of Europe Agreement No. 46; Protocol
No. 4 to the European Convention on the Protection of Human Rights and Freedoms, Sept. 16,
1963, 7L.L.M. 978, ART. 2(2) (1968). American Convention on Human Rights, Nov. 22, 1969,
0O.A.S. Off. Rec, OEA/Ser.K./XVI1/1.1, Doc. 65 (Rev.1), Corr.2, art. 22 (2) (1970).
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46

Weis, The United Nations Declaration on Territorial Asylum, supra note at 119.

47

Boed, supra note 3, at. 8.

48

Kowalczyk and Versteeg, supra note 8 at 1239. Morgenstern, supra note 37, at 335 opining that

“there can be no doubt that the individual has no general right of asylum against the state.”; Ranjana

Khanna, Asylum, Texas International Law Journal, Vol 41:471, 2006, p. 474; Goodwin-Gill, THE

REFUGEE IN INTERNATIONAL LAW, supra note 3, 121 observing that “state practice, however,

permits only one conclusion: the individual still has no right to be granted asylum. The right

appertains to states and the correlative duty, if any, is that which obliges other states to respect the

grant of asylum.”

49
Boed, supra note 3, at. 9-11 & 26 ; Lauterpacht, supra note 37 at 373; the American Society of
International Law, The Movement of Persons across Borders, Louis B. Sohn & Thomas
Buergenthal eds., 106, 1992 “there are no international conventions which require the admission of
refugees and displaced persons, nor has there arisen any such requirement under customary
international law.”
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Boutros Boutros-Ghali, Human Rights: The Common Language of Humanity, Opening
Statement of the World Conference on Human Rights (June 14, 1993), in UNITED NATIONS,
WORLD CONFERENCE ON HUMAN RIGHTS 13 (1993).
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Boed, supra note 3, at 10; See also Sinha, Asylum and International Law, supra note 23, at 109
noting that the drafting history of the UN Declaration demonstrates that “refugees would not have a
right to be admitted.”
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51

Stephen Meili, the Constitutional right to asylum: the wave of the future in international refugee
law, 41 Fordham International Law Journal 383, 384 (2018).
52

Constitution of Columbia, 1811, art. 39 grants asylum to “all aliens who wish to live peacefully
among us, subjecting themselves to the laws of the Union.”
53

Constitution of Nicaragua, 1893 art 9 reads, as “the Republic of Nicaragua is a sacred asylum to all
persons taking refuge in its territory.”

54

Ibid. at art. 11.

55

Kowalczyk and Versteeg, supra note 8 at 1260.

56

Ibid. at 1260; See also Meili, supra note 51 at 392.

57

Constitution of Paraguay, 1992 (rev. 2011), art. 43.

58

Constitution of Venezuela, 1999 (rev. 2009), art. 69.

59

Constitution of Peru, 1992 (rev. 2003), art. 36.

60

Constitution of Haiti, 1987 (rev. 2012), art. 57.

61

Constitution of Serbia, 2006, art. 57.

62

Constitution of Azerbaijan, 1995 (Rev.2016), art. 70.

63

Constitution of Peru, 1992 (rev. 2003), art. 36.

64

Constitution of Haiti, 1987 (rev. 2012), art. 57.

65

Constitution of Serbia, 2006, art. 57.

66

Constitution of Azerbaijan, 1995 (Rev.2016), art. 70.

67

Constitution of Bolivia, 2009, art. 29.

68

Constitution of Romania, 1991 (rev. 2003) art. 18(2).

69

Constitution of Poland 1997 (rev. 2009), art. 56.

70

Constitution of Ukraine, 1996 (rev. 2016), art. 26

71

Constitution of Iran 1979 (rev. 1989), art. 155.

72

Constitution of Spain, 1978 (rev. 2011) art. 4.
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80

Constitution of Germany, 1949 (rev. 2014) art. 16(1).
81

Constitution Czech Republic, 1993 (rev. 2013) art. 34.
82

Constitution of Slovakia, 1992 (rev. 2017) art. 53.
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84

Constitution of Hungary, 2011 (rev. 2016), art. XIV, Sec. 3.

85

Constitution of Serbia, 2006, art. 57.

86

Meili, supra note 51, at 389.

87

Constitution of France, 1946, Pmbl. « Tout homme persécuté en raison de son action en faveur de la

liberté a droit d'asile sur les territoires de la République. »

88

Constitution of France, 1958 (rev. 2008), art. 53-1. “les autorités de la République ont toujours le

droit de donner asile a tout étranger persécuté en raison de son action en faveur de la liberté ou qui

sollicite la protection de la France pour un autre motif.”

89

Décision 93-325 DC - 13 ao(t 1993 - Loi relative a la maitrise de I'immigration et aux conditions

d'entrée, d'accueil et de séjour des étrangers en France - Non-conformité partielle, «Considérant que

le respect du droit d'asile, principe de valeur constitutionnelle, implique d'une maniére générale que

I'étranger qui se réclame de ce droit soit autorisé a demeurer provisoirement sur le territoire jusqu'a

ce qu'il ait été statué sur sa demande ; que sous réserve de la conciliation de cette exigence avec la

sauvegarde de I'ordre public, I'admission au séjour qui lui est ainsi nécessairement consentie doit lui

permettre d'exercer effectivement les droits de la défense qui constituent pour toutes les personnes,

qu'elles soient de nationalité frangaise, de nationalité étrangére ou apatrides, un droit fondamental a

caractére constitutionnel . »

90

M et autres v. France, N. 1407765 (Sept. 16,2014) « considérant que le droit constitutionnel d’asile,

qui a le caractere d’une liberté fondamentale, a pour corollaire de droit de solliciter le statut de

refugie : que I’appréciation des risques auxquels est expose un demandeur de bénéfice du statut de

refugie ne peut €tre opérée que par 'OFPRA et La CNDA ; que par suite, 1’appréciation par
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I’autorité consulaire du bien-fond¢ de la demande d’asile des requérants et le refus subséquent de
leur délivrer un visa de court séjour sur le territoire national, méconnait les obligations prévues en
matiere d’accueil des demandeurs d’asile; qu’elle fait, dans les circonstances particuliéres de
I’espéce, apparaitre une atteinte grave et manifestement illégale a une liberté fondamentale et
comporte des conséquences graves pour les demandeurs d’asile concernes. »
91
Constitution of Italy, 1947 (rev. 2012), art. 10.
92
Meili, supra note 51, at 399.

91 5, 550 2014 Jually 2012 ol &l e e 1920593

?:Aémstitution of Angola, 2010, art. 71.

SCa:?)nstitution of Bulgaria, 1991 (rev.2015), art. 27(2).

SCa:(?)nstitution of Democratic Republic of Congo, 2005 (rev. 2011), art. 33.
SI?/Teili, supra note 51, at 394.

szowalczyk and Versteeg, supra note 8, at 1223.

Meili, supra note 51, at 384.
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Kowalczyk and Versteeg, supra note 8 at 1245 opining that “the granting of asylum acts as a

gateway to a new set of rights”; Stefan Heuser, Is there a Right to have Rights, the Case of the Right

of Asylum, 11 Ethical Theory and Moral Prac. 3, 5 (2008) viewing that “the right to asylum aims at

reinstating civil rights on individuals or smaller social groups of persons who have lost citizenship

in their countries of origin.”

100

Kowalczyk and Versteeg, supra note 8 at 1239-40 affirming that “while the Refugee Convention

places the obligation upon states to extend certain protections to those who meet the definition of

refugee, there is no international legal obligation to grant asylum.”
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Kowalczyk and Versteeg, supra note 8 at 1224-25.

102

Meili, supra note 51, at 387.
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103
Ibid. at 389 & 406; Kowalczyk and Versteeg, supra note 8 at 1247-48 opining that “when the
requirements for asylum are defined in ordinary law, the state retains a large amount of flexibility to
alter its policies in the face of changing refugees’ flows. Statutory rights limit the discretion of
immigration officers: yet, they can be amended by a simple majority of the legislator ... By
contrast, where a right toasylum is constitutionalized, a state pre-commits to granting asylum to
certain groups and makes it harder for future popular majorities to renege on these commitments
when political sentiments change.”
142 P Gl @Dl 3902 >

104
Decreto Presidencial No. 1182 (June 19, 2012), Registro Oficial 727 (Ecuador).
105
Sentencia N. 002-14-Sin-CC, Case No.: 0056-12-IN y 0003-12-1A, August 14, 2014 cited by Meili,
supra note 51, at 395.
106
Ibid. at. 1255; David E. Bloom et al., Implications of Population Ageing for Economic Growth, 26
Oxford Rev. Econ.Pol’y 583, 583 (2010).
107
Kowalczyk and Versteeg, supra note 8 at 1256; Daniel A. Farber, Rights as Signals, 31 J. Legal
Stud. 83, 87 (2002).
108
USSR Constitution, art. 38 granted the right to asylum to “foreigners, persecuted for defending the
interests of the working people and the cause of peace, for participating in revolutionary or national
liberation movements, or for progressive sociopolitical, scientific, or other creative activities.”
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Constitution of Cuba, 1976 (rev.2002), art. 13 stipulates that “the Republic of Cuba grants asylum
to those persecuted for their ideals or struggles for democratic rights against imperialism, fascism,
colonialism and neocolonialism; against discrimination and racism; for national liberation; for the
rights and demands of the workers, peasants, and students; for their progressive political, scientific,
artistic, and literary activities; and for socialism and peace.”
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