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Abstract : El IJTIHED was characterized by creativity and diversity, that prove  the validity 

of sharia for all times and  places, which our scholars took care of and set conditions for, 

including the freedom of the scholar  in his work, he adheres only to the rules of 

Islamic jurisprudence, which changed its features in the various roles. 

  However, the Renaissance time in history of Islamic jurisprudence  was adopted as a tool to 

activate the application of Islamic law, by writing  it  into the form of laws (codification) 

through which its workers sought to make the provisions of Islamic jurisprudence applicable.  

    Moreover, research into codification of Islamic jurisprudence has shown divergent  

positions, between supporters and opponents of its adoption as a means of applying Islamic 

law, as   El IJTIHED is based on freedom  whereas codification  is binding and a provision is 

defined in a text. 
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46 59'�� ��3א[ k�Jא� V[* W�/ ��7�א�. 
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 46 W#Oא� ��6א )א��-�*א��Ol+ )א�Bא�M �6> �א �XO )�אC< 46 א�43q א����7  �
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  ."א�-�3L? " * כאE א�H�Q ��3א 
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 E�CאLא� \�:K Z-א 46 כ/�Y:�3? אL-א� I1��9 Gא� ) ��tא�'�� 39א �O=1984� . �364 8�3O= c� א�
� �]�: ��61978 � .�114 (?�-Y1	= X	cCode  < *(� �Lא); כ	�   46 :Code *codification�Lא); כ	

8 6�=א : �Lא1K 43�1* ���C�C!אא���L�a א�-4 9!8 א���Q3 אq39 4-א� ��C�CאLא� ��Q3א� ?�9�V1 =א� 1-!
 �6�*2 א�Lא 49o1* �E�C�Lא)� �כ	 ?� >	9
�V א��Lא=� א�Lא 46 :��C�C��o(Codification <3כ ��	=.  

V א���Q3 א�-�����1 א�-4 #9כ8 א��8q3 א�-UM ": 4א ��6 �1�א� )< * �V1�:�H% "א:� �? :�H א�-�
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���L5א=� א��L1!א א�K ?3L9 ;( �L6 ���1�7 �9; א��Lא=� א�-� ��	� אQ-"7א� 46 א��*��� *(4 =
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  .:�א�t א0/כא� *9��O�9א *9
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  : ��3L9 ���5? א�L5< א����4. 3.2

  >Co( 4	�/ 6< א���1א+ ���% ��א  :�אK �t/כא�): "�1987(=q3א�* ��L? א���א )��t* +��א�א�
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���M 2> א0�	�� א�= �'�9 ��C�CאLא� �tא�Qא� ��	�KGא!L46 א� ��O-�s א�Yא� X6* �21 ." (/כא�(  

H ?�( Vכ43 א�-�3L?� א��כ	4 � UM \*0א ?� X6*K 4Cאlא� I1�*א��/� �? א�-��EK ?�51 א�-�
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1992� �93 .(EK כ�U  כ�	8 �q39 �=א�[ �=�
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א=��� )�EK <3 א�LאJ1 E�Cא@Z אJA0א� 8q3�6 �	�כ�8 -��V  *(4 ]�א=� א-
אJA0א� 46 א�
>(H V� Eא'Cכ א��	�* c4=א-�א 8q31 �	�כ< ) א��Oא�א+( א7CM �E�CאLא� >q31 7 ?� ]��,( ;Q-1 �gא�
V-
� 46 א�aא >� Eא� *1כ�JA0א )+� �HאY�15.א��.(  

��K א��א��+ –*�? �8a 6א�-�3L? 46 א�L5< א����4 1כ�K 46 E/כא� א��א��+ �*E א��Oא�א+ �C0א  
3אF=א+ *7 �
א\ 	� �#� p'�� �1�O�-א� H��0א EK ?�/ 46 �4BאL-א =3� א����M 8�33 ��#-כL� 8q39
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�;� K�א א�L5< ��6 8�6 א�*  =
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-��*K E* א��L5אIL1 8)H*�6 G =3� 8�6 א�K b3* אO3-�7אN *א�כ�I =? א�#כ8 �? א��/K �4�א א�

�EK <3 א�-�3L? )א�YQ	n א�( �b3כ א��U \�" <3�� >�6 4�B�Gא�CM  א���א��Lא=� *:�א�t א0/כא� *
�L� Vא=� �א)K* �L/כא� *א �#B�K %��#* �-���% א�-�YO3א �3א 46 א�L5< א����4 (� �( ��O9��א �B*
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��+ E*� >�6 �? ��א[� *4��1 * ?� >���9 Z
�H*א EK �א �1-�N 46 א�Lא4B �? א�-�א� *=�א�� 1L6



 

●    �. �	Y��( א�F��A    ●        

    ●�����	
� V�(H /1441441441443333 א�lא4C( 03030303: � א����07070707: א�)�O6�C/ 2022022022021111�(����●       

439  

7 1
�F �9�1< *�� כא�U Eכ 46 א0 ?��� Z)g� *K �K��l; 6א0�g1 8�* �;lכ�*א א�	
��M G> א�� א� )
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 V1���1 א7�-�א� ��6א �? R�K א�-�/ E0* ��1�1�  א�� �gא� �)<� 6א�U Eכ �1א ^H�K�O א"-�k א0�
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��gכ *��Cא " *7 א�-�א� �bC V"*9�*1? א0/כא� א���=�� a ��QC 46א)-� (� )lא)� �� )א� א7�-�א� 
 ?� Gא�L5א�כ(א��א� �4) א�CאQ#; א�3א� =	> ��U 46* �>O)gכ 4#O: \�L1 א�/ <)K ?� (1981:( 

 )�g�) .�172כ כאE �9�� א�gא(Z *א0]�א\ *א7�-�א�א+ �? O�Kא� :��)� �9/�� א0/כא� *9�*�31א"
א"-�א �KH H��U �H* ?כ )Eo �? �*א=4 �359? א�L5< א����4 �9�� א�gא(Z *א0]�א\ �6<� *:��)� 

 ?1��-
_�'א+ א7�-�א��1 *א�	� <LO9 UM א���-��כ� א7/ kאL1M 43�1 7 ?�3L-א� ()��3א� *א��-�א7
1
א� K/כא� ) א�
א=4M 46 �1�8�א�#��	= Z�� א�#א�4 "א:� *]�  �); (� *אQא�� >B�51 ��K �)*

�-��� ���א �? א�L!א1א 46 /א�lכ ;��  .א�I[�9 א7�-�א� ��% �? א� �? 
� 46 א0/כא� .3. 1. 3q3א� ?� Gא�? "�\ א�כ-א� *א�'�M �3> �א��% �L�B כא �L1\  א�-L31 ?�3L; א��	

�LA0א Eא�	� �=)1990�" :( 4J1H9א H�Q� ��
� ��=�1
�; א���Q3 א��* ��C�CאLא=� א��Lא� %�(4 �א�
?3L  )�) ."�196	LאE�C א����4 א�


-��1? *א��	אH�L( G �א 1כ�E ]�� א�-X�OY *א�'�1אE �כ? 1�� =	�<� )Eo א�-�3L? 7 1כ� א�qC ;#� E�
 ?� �) ��1�� ��QC 46 א��q3א א�� �6<� 1כ� �*�/ 46 E��G�-< 0/כא� א���* ��1�Oא���א� )�3qC EK*
� �6< א�-O3א@א� * �U 46כ q3א *א���L9 ?�3L-46 א� �q3א� ?�( nBא* s�)א� אO3-�7אN *א�7-�7\ *א�5

?א�5�3�3L9 ?�( sא+ �Qא�H(א *3�3L9* ���Bא+ �H�Q(א K/כא� א�����1 א������� UM א0*�> 9'-	�8  1כ
 ?�3L-א=� ); א��L1א+ *א��q3	� אH�Q� E4 7 1כ��א��� >L5�3? א�L9 א3�( �?�Cא�L1א+ א��qC* א��O� �3א�

�1א+ *א��Lא=� כ	�א ���9 �H�Q *א/� (� א��/4q3א�*.  
3 .1 .4. L-א0/כא�46 א� VB* 46 Gא!Lא� �� =	> �'א(
1
EK Z 1-�א*Cא  :�3? / Gא!Lא�* >L5א� EM

 �Q#39 7 א�CK 7M ��	= pCכא EM* א���-�
�� ��/כא�� *��� א7-	�� א7�-�א� *(� א�H�Q א�= 46
���L1 ;( ?�1 ��6א א�L!א% )�*�K Hא�7K �4 *(� �'א(� א�L!אVB* 46 G א0/כq3א� Gאא� *H�Y9 =3� א��	

 EK W�/ ?� 5א	א"- EM* 4C�'כ��	
C7א� אq3א� �
C >	l� ��R "א:א )א�L5< א����6 �4�K �)* �?�Cא�Lא�
�*H א�L5< 46 א�����1 א������ �א)= X	H*� < א�L!אH��` 46 G א0/כא� )�3א (� 1כ�E  46 א�q3א� 


	��כ'�L/7 4CאC0א) .� ��Y=1988� � �199(  
א 1	�4כ? 1�� =	> �Uכ ) : �3= I[�-9 7 4�א��� >L5א�9א 46 א�g( ��-�א� �_�'� =	�� ]א��� EK

; א�L!א%� ); (3אכ =	א�K* Gאg9% )א/�E�l 6!� =? א�L!א% �1	�E =	> א�W#O *א7�-�א� �	'א�; =
  .א�-4 7 /כ8 ��א

3 .1 .5. ��=���Bא א�'	�Y א�#אכ� VB* EM א0/כא� 46 ]�א�Z �#��% 59: א�-�3L? ��1[ א0/כא� א��
46 א��M ��_1 �[ ��O> 1��9< א0/כא� א���=��� *א�-,���א �? ]O; א�#כא� *��	�א "א��� �Qא�n "א:� 

 <3�  )O= 1977� ��80� א�
�א��".(R��'9 א�-��V1: "=	> /'א� א�Qא�n א��א�� )
  ��1* : V� >�א�[ ��O-'1 7 �?�3L-א� V� >�א�[ ��O-'1 7 א� כ�K >Co( ?�3L-א� V!1 �gא� >Cא UM א��-�א7
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� �Yא�* �>( Z�8a ? 1כ�E כ�gכ =3� �K �)* ]א��-�
-��� *(gא א0"�� M�א EK 1כ� E���B=�א 46 א(� א�
Rא א��כ�M* ?�3L-	� >�B*. 

��K *א/� .6. 1. 3( ��M 7 א� �V א�-�א� א�Lא�4B א�EK  �) �g *א0:; :46 א�-�3L? א� א� *�4 א0�
�N 46 א�-��A��. 

 E���L1 8�CK 7M א�� א� <'�/�א )Q1 8� EM* cא��-��N א7A E*�1��  א��/� EK א��L5אg1 Gכ*
EK א�Lא 4B�o��H )א�#כ8 )א�#�X *א�#X �א Q( : ]�L-�1#� ����9 א�L	� �	 � )א�L!א X6* G�L6 �>O)gא��א

�X1 א7]-3א2 )@ ?= �K �q3א�* ��
�M �K�א� *א��	8 )O)g<:#�#א ��אG כאE אL-=7א� =? @�X1 א� .
) �Hכ����379 �1969.( *��H*א� כא ]א\ א��K �) )+ �" :( 7 2�EM כאpC א�'�א�� o6 >�!-L9/כא� א��

 >O��9) ."�132 (  
א ��J9< �< ]א=�% ( ��k )< *�4 א0�Q-1 א�� א� )א0/כא�*"nא�Q*א�Eo( \�L 46 א�� א� �א " א�

 2Hא��א EK* ��1��א* 8�B��g) %H�Y" xא �1אK ^H/כא� א��=K* א\ א�3א���o( �*(� H�1כ �9	X א0�
 �5#( �L	�-א0�� *��U Vכ �b31 8 =	> א�� א�� ]�\ ���*� EK UM א���pQC ��1 =	> א0/כא� א�
 �1��3א א0/כא� א�-� 1B �H�3-6 �1א��-�א0��א\ *א0=�א^ )א�K 4)* VYL/כא� �	 �� 5C 46'�א� K�א א7

1�(א �? :��L9*� 	� כ�U 46 ]H�Q1 א�* �  ./�� *�4 א0�
3 .1 .7. %��L�1 א���/ K�O� 46�3? 31אL-א�:  ?�( H�1 א7"-�א�/ ��g0(; א� EK <	= ;�x א��� W�/

1
� �Kא�<  ��K �)* ��QJא\ א0/�א\ א��
א7/-כא� �M> א�����1 א������ �M *K> ]�א�8�3�C "א:� 46 �
 ?�3L-א�* cא��-���1 א7/ K�O� ?�8�3�(  ��9 E*� �/א* E�CאL� ?��B8 "א�	א�3א� כ ;�
1.  

 �Eכא1�א= >�6 4�Oא�� ��1א >C�W�/ ? א� �א *K E�W�/ ? א� >L�OY9 �3= ?�3L-א� Eo( כ�U <	= ��1*
 �43�1 �gא�* ?�Cא�Lא� ��QJA K�O� ;(אL1 Eכא�1אE א�Lא=�% א�Lא ��*� 46 ��C�C��� �)*" �3�W�/ ? א��

�א *=�� ��1א�Cא =	> א0�אZC /-> *�� =	> אJA0א� א�-א)��	[M �*�/ �Hא "א�Cא /-> *�� כא�� ?�
�א�	[M 46 ?��L� א�Cכא." ) �%�*(� �O1 K�O�*א �	�א 46 �'א�; א0/�א\ א����QJ ) ��325 �1984כ�

��M 46 X#א א��	א��*�� 6 ���'( X	�-1 �אG "א:� * כ�gכ �א �-9	X )'�א�% א��*�� *���-�א 6א�א� א0�
�א�	[M �*�/ 46 ?��L�א *=	> א0�אZC א��	[M �*�/ �Hא1א(א "א=H <	= �3א�Cא�[.  

�א=א%  � *א]V ���6 �כ? 1כ? א�-�Hאכ< )�K �) �3? א0/כא��L9 א�-4 1-'8 )�א ��
*(gא *�� א�
�א��� *א�-1H*� n�L3א	� ?�3L-2 א��!"* ��C�CאLא� א���*�C =3� :�א�t א�  .א���� *א�

3 .2 .Ła⁄a@Šbqòîib°@†bènuüa@òí‹y@óÜÇ@µäÔnÜÛN@ @@ @@ @@ @

��1 א7�-�א� / ^Hכ 7 �1א�g( >C�6 �%א!Lא� ;= ��'�9 %��3L9 E0? א�L5< א����4 כא��L1 E =	> 6כ
 ��1��X1 א0*6� �-K X�OY/כא� א��Y4 *א��א��� >L5א� W�( �	��* �O-=1?� ); א��-
� =	> א�
#1 7*

 <	
  :�Uכ �? "�\א������ *1-
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J!6א�� א��H*. א�4�L5 46 א�5כ� א����4 : �9'�� א�W#O =? א0/כא� 46 א�L5< א����4 .1. 2. 3
'��o א��א/�% 46 א�gא(Z א�J-	�5 ); 46 א�Z)g א��א/�� 	� �O'3א )א��O��9* א0/כא�* GאHiא %�lכ*

3L-א *@���1 *א�O�: �����1 א�����? 1'א=� א�Lא4B 46 א��; *X6 א�#כ8 9
�; א��H�l =	> /כ8 א��
 pא /א�)��* EM* א)�
�א�V א���1�%� א�-1 7 �[ 46�1� �< =3אG א�W#O =3< 46 א�* X�OY-א� Z�א��א
�6�א *א"-�אH א�#; א�3א�Z �? )�? אHiאG א�-J	I ��6א >�	= Z�Q�6 א��	= >=�YBא E*� �9א�lכ .

)�+� �HאY�149 א��(  
3 .2 .2. �l? כ�א�#�;א�#� * Gא0(�א % : %�l? כ�#1� * ���	��* �@�O!� א0/כא� ;�
1 ?�3L-א� E0

�N א7�-�א� 46 א�L!א%A 4 �,�א��א!Lא� x�-'  .א0(�אG *א�#�; 46 א��א��+ 1Fא�% =	> I�B א�

-��1? 46 א�L!א% H�-'1כ )א7(-א� )-כ�1? ]!א% �
-��EK* �?1 א�U �H* : EK ;:0כ)�t Eoא� א�

�3? 1
�; א3l-�7אG ]א=�%  א7�-�א�L-א�( \�Lא0:;� *א� ?= G3אl-א)�8 א��t* �Gא!L46 א�-���� 46 א� N�A
N�  )1F �(K65�� �.( *1כ�� א�-�Oא� �Uכ א��

 ?� ?1��-
#אכ�8 =א�Lא K�א� א�	� ^��% א�L!א1א א�-�9 4lכ <LO9 >C7 אM כ��g( 3א	� EM* ?כ�
4BאLא� EK <5J1 7 >CK UM כ��gא% כ!L46  א� %��l46 ]!א1א =�1�% *כ ;Q51 EK Zא�Y� 4א�#א� �Q46 א��
  .F� ?���* ?��-� ��#	 X�Qא�n א�3א� )�א

-�� *M: M <BHK)�א� א����O =? א�L!א% .3. 2. 3	5> �CK ��6 ���O4 א��BאLא� ?= ��O1 ?�3L-א� E
3) E9כ� EK E*� f#� א�Q5; 46 א�L!א1א �M> א�-�א� א�Lא4B א��K 3א��M* ��QJ	� %��#� �=אכ ]�א

�=�� *C א(� 9	כ א0/כא� A 46 א��כ ��QJ��5 א�C 46 ��l1 �4BאLא א���	1'-3� =* E�BאL-�1��6א א�
�)p �6< א�g�I�B* 8 א��א2F א��431" �Q= 46.  

8 �'א�; א0/כא� *�L�'39א L�'39א ��1�א : 8�q39 א�'א�; *א0/כא� .4. 2. 3�q39 �) >L5�3? א�L9 EM
�9��:�א =	> Q1Mא\ א�#s�L *�#כא )א�-/ <!-L� �) ;( ��1 א�����A ]��9 7 ��K �)* א��q3א�* Z

 ?�3L-א� ��J1 >(* c\�א )א���	(K <�M"א�-#C7א� *א
1�� ".(�? /�  א�
�א�M F> /�  א�1��� 1951א�
�100(  

3 .2 .5. ��/�9 Gא!Lא : א�6אHiאG א����L5 46 א�'��o א��א/�% �-���%� K* /-> 9	כ א�-p'�� 4 ��א /כ
�V ��6א �M> א�-�א� א�Lא�4B ��6א א"-�r-31 k =�3א א"-�k א0/כא� )�? א�#אכ8 46 א��*�� א��א/�%� �1*

3א�( UM ���0א� א�6K ?�( א��כ�כ* �	O	Oא� ��l1 ��K �)* %�/א��א ��אL1 %G!4  ); 46 א�#כO4 ]א^ )א�!L1
 �Cא��א( �� H��1 א��Ll )א�#אכF"8��	R5C 46 > א�R53(* ��!L א�#כ�K אg)*) ."�4	�/ ��26 �1987א�(  

3 .2 .6. �L�UMא . *א���k �3<) א�� א�(*9	כ tא�1 א�-�3L? :א���= pQC ��1	V6H < א�#�� *�V6 א�

-�� K�א �t 46א� ]!א% 6א��L\ )א�� א� X/ 46 א�Lא= 4B	k�" < א0:;� �g6כ 46 א�Lא4B א�

�*H% (gא *א�1g? ]א��א )
�אF א�� א� *���*=�� א�-�3L? ]א��א �� R���U <3כ B nOQ1 א�� א� E1? 6א��-
�
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�L	Y� �Y	'� ���L9 אCM �1�1�L-א� >-Y	� <	= Gא!Lא� *א��-�א�Lא�M) . �8(�אH כ; /� X	Lא4B 46 א7
1966� �32(  

OO� ���L-א א�g) ?� �Qא�� �	כ "�U <3�� R��* �Qא א��g) 46 ?1��-
��� ]!א% �* Hg�9 >
 R��* c��
א�V א����L5 א��	��1 9
��8 א����א+ *א��1?� ); 9l	p :�5 א7�-�א� 46 =	אG א����-
א�

	< X�L#9 >��M ���1 >CK UM א��G�� )�? א�b3 *א��א]��� כא 1=* 4BאLא� א��-�� =	> א
/ ?�3L-46 א� ���
 �<C�K* <Q[K ?1�/ ?�( >�6 84 #1כBאL	� \א
�כ �-1 Eא0/�א ?� ��l46 כ >CM 8a ���Q3א� ��'59 >��M

א7 � 4BאL	� כ��U <�M IBKכ E�6 א�-49o9 ?�3L ��א�[ :�א�L� �tא=� =א�� 46 ��א� ���g(* �Cכ 1-

?�3L-א+  א� ��* 4BאL�1 א���-�א�� �6
3) Vא �(? /��.  
6�:� EM 8a אq3( g"0א k46 א3�-�7א E4 �6כ�BאLא� x�� oYJ? /א�� א��4 1_BאL-א+ א��H� �

 8a � א)��'59* ��C�CאLא=�% א�Lא� Hא�q-46 א� ;( Z'#6 V�א��]א W�/ ?� 7 n�#Q-< )א��	אכ =H�-�7א
 X�OY9 46 oYJא� �
�V א=0	K <�א� �#כ� א�K fL3* א�#כ� א��	�א *א�-bQJ-9 4 46 ��א��1כ�E א�

CאLא� E�) � � ��Y=58 �60(Gא!Lא� א��-�  .כא H�Q9 >CK =�3א �
�+ b-J9 46 א
4 .í³^¤]� 

 EM�4BאLא� ;�( X	�-� >(��=* ]א1א ( ?�3L-�6<� א� ;Q5א+ *א���QJ46 א� �q3כ���5 א�*  ��K �)*
�%��� א�א]-!-<  `�*k א0"o-�% א�L!א% �Hg�9 V  ����� 46 א��H�Q א�lא�3 א=א+ *כ %�l6כ N�A XL#9

� �? �*\ א �א7�-�א� 8��6�lא(�כ =? )�� כC��1 א��A <�M א7/-כא� ?= ���Gא�=3� :�א�t ]�א�3�Cא  �,
; א�L!אG *��*א�Q5; 46 א�3אFא=א+� ��; �3L9? א�L5< א= �'�9 ��	= %H*�B 4��� א���6א  R�

1 4�L5א� א��-�  :*�U �1_1כ �א 1	4 .�אH^ א7
��� א7�-�א� א�
א=4 −−−−* ?� >O	Y-9 א�א+ *�
-'��; א� <	= ;�1 �gא� �K0/כא� *`�5-< א<�*� 

����M Vא א�L!א%��1 ���q39 ��o'� �) ?�3L-א א�3�(  <	= �
; א7�-�א� *7 /�� ;�Y�9 כ�U 46 R��*
Gא�L5א�.    

� ]א); ���-�א� ]���O@0?3L1 8� �K ?3 א −−−−�t �3א�4 �YLא� EK ��q9 ��=�� �OQCo6 �/כא� א���א.� א�
�3?� #9�81 א��)א�*L9 א) �
7 1��3א *1 7 ���YL; א��א'�(א �? א��t*  ��� >�6 Eא כא� \�/ k�Jא א�CM*

�k�-"א* ���L5א� Z)אg�H��` EM  �O9 א7�-�א� אL-C7א�8a�4  )�? א�� EכאK ;= �)* ?�3L-א� H��q( א�א�
 ;�
1 �>@*��( �O-��K ��1����� א��/��% 46 /�א% א�'	8 א������/כא� א���  .א�

−−−−  >( �" 9 �g4 א��L5א� .*H�/� א���א�; א5-�7א�% �3< *אC7-5א2 )א 9�כ< �3א K�-3א 1כ�E א�-K ?�3Lא�
K>9א��,-�* �Qא+ א��O	Y-� V� X6א 1-�א  .��36א )

−−−−  Gא!Lא� ;*א�-'��� *�O9 V6H? �3א �א � EK XO�� �3L9 %? א�L5< א����4 א9 4) <�*0'��; =
    .א�#�� *(� � �QL� ?�Lא:� א�����1 א�'א���
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5 .Äq]†¹]�íÛñ^ÎV� �� �� �� �

•  Eא�	� �= ��LA04)1990(א�א��� >L5א� d1H9א � .��� א�כ-א� א�
 א�Q[ .  
=O� א��FאX�L#9:  45�5= s  .� א�/כא� K 46:�\ א0/כא�)�+(אi���� K)� א�#'? =	4 )? )? �א�8  •

� +*�  . 4א�כ-Z א�����4 )�
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