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Among the results produced by the principle of the authority of the | Received : 17/11/2021
Will IS the lack of a contractual balance between the contracting

parties in terms of right and obligation the article 106 from civil Law

state that :'""the contract is the Law of the contracting parties and it Keyword

may not be revoked or amended except by agreement of the two electronic consumer
parties or for the reasons approved by the Law the freedom of electronic provider
contract is a principle approved by international legislations and civil liability
placed in its national laws where the problem with this principle is criminal liability
that it does not protect the weaker party which is theBouyer in other the information
hand the seller IS required to give information related to the good so obligation.

that the buyer can provide information in order to protect the

consumer will now Algerianlegislator promulgation laws such as Law

nl18-05 relating electronic commerce and Law n09-03 relating

protection of consumer and Law n 04-02 relating the general rules

applicable act of commerce in order to give effective protection to

consumer in electronic contract beside this civil liability and criminal

liability as means of protection.




1. Introduction

Consumer information and mandate transparence are important regulatory and are pivotal
in the strategy of empowering consumers. Informing consumer however does not
automatically lead to informed consumer while consumers may value and even demand
the general availability of detailed consumer information they also tend either not read ,not
understand or not act upon that information over the past years behavioral research has
done a great deal to further our understanding of why this is so ,an important aspect is the
way and form in which information is communicated to the consumer. This is an aspect
that so far has been neglected in general consumer law and policy both in Europe as well
as the national level until now consumer law was traditionally more preoccupied with the
content of mandatory disclosure requirements than with the form in which the information
1s communicated to consumers.

This study has argued that pilling ever more information on the consumer without having
measures and safeguards in place that guarantee that consumers are given the chance to
engage meaningfully with that information is ineffective and creates a false sense of
security and trust. It also creates the illusion of consumer empowerment in situations
where too much or badly presented information rather does the opposite it confuses and
weakens the consumer’s position in the market.

Consumer information may be a powerful tool, but only after substantial effort has been
invested not only in making that information available but also in communicating that
information effectively in addition consumer information is and will continue to be one of
the most important and popular instruments in consumer protection and policy important
because consumer has an important function in correcting information asymmetries and
in enabling consumers to make transactional decisions that respond to their individual
preferences and requirements, popular because mandated consumer information is widely
perceived as comparatively less intrusive from of government interference one that leaves
the autonomy of market players in principle intact and refrains from imposing mandatory
standards of consumer protection that either hinder market developments and innovation
are easily outdated by example particularly in the digital realm, informing the consumer is
almost an automatic response to all questions that involve consumer protection ranging
from network neutrality ,information and systems security behavioral targeting protection
of personal data, to even more abstract policy objectives such as ensuring media diversity
and democratic participation ironically the popularity of consumer information as a as a
form of regulation is also at the heart of the problem with consumer information
obligations and one important reason why consumer information as a regulatory tool
threatens to lose much of its effectiveness there is only so much information that
consumers are able to take in process and act upon a growing body of research from the




behavioral economics and psychological sciences provides evidence that human brain is
not a computer but subject to cognitive limitations as well as quiet human behavioral
biases we ask legal problematic : What are the legal guarantees approved by the
Algerian legislator to protect consumer satisfaction(will) in the electronic
consumption contract and what is the position of the French and British legislators
on this? In order to answer this question we suggest a plan:

Chapter one: The definition of consumer and provider and electronic consumption
contract through comparative legislations.

Chapter two: Insufficient general legal rules to protect consumer satisfaction in the
electronic consumption contract.

1. Chapter one: The definition of consumer and provider and electronic consumption
contract through comparative legislations.
In recent time electronic commerce has been growing rapidly in the world in general and

in particularly in Algeria and the convenience provided by online business transaction turn
more and more consumer towards it whereas the main concern is the protection of
consumer’s rights and interests because it has rendered consumers vulnerable to new
forms of unfair trade and unethical business practices the main theme of this paper is to
examine whether Algeria laws as it currently stands sufficiently governs the various
commercial transaction in today’s era that effect consumers it will identify and discuss
specific problems that arise in electronic contracts such as defective products, unsafe
products, unfair contract terms ,poor quality services ,security and privacy issues,
payment issues and analyses whether the existing law adequately deals with these issues,
further it will conduct a comparative study with legislations in other jurisdiction in order
to provider suggestions on how the existing law governing electronic contract can be
reformed to meet the challenges of the 21 century (sinha, 2017)before we deal with the issues
arise between consumer and provider of goods and services when conclude the electronic
contract we should define consumer and provider and contract of consumption through
Different legislations such as Algerian legislation and united Kingdome legislation:

First section: Definition of consumer and provider and electronic consumption
contract through Algerian legislation and regulation

The Algerian legislator define consumer in article three from law N°09-03 concerning
protection of consumer and repression of fraud (fraud, 2009)The first article of this law states
this law aims to define the rules applied in the field of consumer protection and the
suppression of fraud Where the provisions of this law apply to every good or service
offered for consumption for free or for free and for every entrant and in all stages of the
process of offering for consumption.
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The article three stat that The meaning of the provisions of this law means the following:
Consumer: Every natural or legal person who acquires, in exchange for or free of charge,
a good or service intended for final use in order to meet his personal need, or to meet the
need of another person or animal in charge of it.

The consumer is defined by French law as any natural person who acts for purposes that
do not fall within the framework of his commercial, industrial, artisanal or liberal activity.

Legally, the consumer must be distinguished from the professional both are not subject to
the same legal regime within the framework of a contract for the sale of a product or the
provision of a service, the regime applicable to the consumer being particularly protective.

The concept of consumer is only applicable to natural persons. Legally, a distinction is
thus made between the consumer and the "non-professional" (concept only targeting legal

pGI‘SOIlS) (https://droit-finances.commentcamarche.com/faq/37741-consommateur-definition-juridique, 19).

Marking; means all data, writings, signs, characteristics, pictures, statues, or symbols
associated with a commodity appearing on every cover, document, sign, feature, card, or
stamp.

product for consumption.

The process of placing the product for consumption: the sum of the stages of
production, import, storage, transportation, and distribution in bulk and retail.

A product, fair and marketable product; is a product free from any deficiency and / or
hidden defect that ensures that the health and safety of the consumer and / or his material
and moral interests are not compromised.

Product: Every good or service can be subject to assignment in return or for free.

The service: is every action performed other than the delivery of the commodity even if
this delivery is dependent or supported by the service provided.

The law N°18-05 concerning electronic commerce (E-commerce, 2018) Article 01 of this law
specifies the general rules related to electronic commerce for goods and services. The
Algerian law applies in the field of electronic commercial transactions in the event that
one of the parties to the electronic contract is an Algerian national and has a legal
residence and a legal person subject to Algerian law such as commercial companies where
electronic commerce is practiced within the framework of legislation And the applicable
regulation.

Intervention: It is every natural or legal person involved in the process of offering the i




However, all transactions via electronic communications related to gambling, betting,
lotteries, alcoholic beverages, tobacco, pharmaceutical products, products that infringe
intellectual, industrial or commercial property rights, and finally every good or service that
requires the preparation of a formal contract, are prohibited.

All transactions made through electronic communications are subject to the rights and fees
stipulated in the legislation and regulation in force.

Article 06 from the previous law means in the concept of this law the following:
Electronic commerce is the activity by which an provider proposes or guarantees the
provision of goods and services remotely to the electronic consumer through electronic
communications.

Electronic contract in the sense of Law No. 04-02 of 06/23/2004 that defines the rules
applicable to commercial practices (practices, 2004) where this contract is concluded remotely
without the actual and simultaneous presence of its parties by resorting exclusively to
electronic communication technology.

The consumer contract: is an agreement signed freely by a consumer party and a
professional party, which commits the seller to provide a good or a service in exchange for
payment. The law considers that there is an imbalance between consumer and
professional, the latter having access to all information on the product or service offered to
the consumer.

Electronic commerce is the purchase or sale activity through remote data transmission
specific activity of commercial companies expanding marketing policy through the
internet it develops relationship of exchange of goods and services between the supplier
and the future buyer.

Electronic commerce describes the manner in which transactions take place through
network especially through internet and e-business refers to use of internet technologies to
conduct business. E-business covers all areas of business individual communication to
customers via email, internet marketing online sales or employment of people using the
internet while e-commerce is the process of sale and purchase of products services and
information.

Online retail is closely related to another segment, the mail order/telephone order (MOTO)
which is actually a predecessor of e-commerce the companies in this segment have created
the experience of rapid delivery of small order and some have developed their own
business online (neacsun, 2016).

Electronic commerce has become an integral part of everyday life. It occupies a primary
place in the mosaic of electronic business in the digital economy an economy centered on
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the upward development on the electronic market. Technology allows the producer to
have a close relationship with the buyer and to use personalization strategies for a large
number of customers this is marked by the same thorny issues related to ethics, political
and social facts given its expression in the term tangibility these issues enhance
behavioral aspects of the participants to the sequence ,especially consumers, more
specifically it is likely that relation characteristics of consumer and retailer as well as the
social ones associated to the purchasing act counterbalance the purely economic aspect
related to price for example ,ensuring consumer protection in the web space in which the
act of commerce is produced assumes the existence of new issues particularly important in
terms of security and consumer safety.

Naturally current classic topical issues of consumer protection remain which operates with
physic-chemical characteristic, quality, validity term, warranty, certification .However
become priority issues arising from peculiarities of cyber space community which is the
development environment of electronic business.

The common denominator of these problems is security which concerns equally all
stakeholder involved in the electronic market buyer ,sellers ,banks ,courier cargo and
other participants from the first click to connect to internet appear data security it may

and sellers are exposed because viruses to take an example do not distinguish between
victims by solving the problems in seller network security or banks system it is ensured
the information security and is also protected the individual buyer. Information security
brings up new issues affecting trade relations in the web environment it’s about
confidentiality integrity and availability that are very important for maintaining

competitiveness, profitability, legality and company image in the digital economy (andreea,
2016)

Chapter two: general legal rules to protect consumer will in the electronic consumption
contract.

It seems that the Algerian legislator has become aware of the necessity of providing legal
protection for the consumer in the field of electronic contracts other than those created for
the protection of the consumer in traditional contracts, and this is what we discern from
Law No. 15-04, which defines the general rules applicable to ratification and electronic
signature % No- 15°0% 2019 " which can be discerned from some of its texts Features of
protecting electronic consumer satisfaction If we recognize that electronic consumer
protection is present both in the provisions of the civil law and we will highlight it if this
general legal rules are sufficient to protect the consumer in the stage of forming the

electronic contract and in the stage of implementing the contract.

. happen that damages due to security breaches are much higher than those incurred when |
| buying a product that does not meet the classic consumer protection rules both buyers !




Section one: Protection of consumer satisfaction at the stage of contract formation
through general legal rules (Algerian civil law)

The contract begins in the formation of our starting from the stage of commercial
advertisements that constitute a means to call for contracting and given the danger of this
medium to the safety of consumer satisfaction and the misleading and deceptive it can
carry, the consumer must be protected from it, meaning that the consumer protection in the
stage of calling for contracting is limited to protecting the consumer from commercial
advertising False and in the pre-contractual obligation to inform the consumer.

First: Consumer protection in the negotiation stage and the call for a contract

The study of consumer protection from false and misleading electronic commercial
advertisements requires us to define false and misleading electronic commercial
advertising, and then between the penalties arranged by the Algerian legislator, especially
through Law No. 04-02 related to the rules applied to commercial practices.

Defining false and misleading electronic advertisements

According to Article 28 from law N°04-02 relating the rules applicable to commercial
practices stat that: “’without prejudice to other legislative and regulatory provisions
applied in this field, it is considered unlawful and prohibited by all misleading advertising,
especially if:

- Includes statements, data, or configurations that could lead to misinformation by defining
a product or service, its quantity, availability, or advantages.

- Includes items that could lead to confusion with another seller or his products, services
or activity.

The Algerian legislator stipulated criminal penalties stipulated by the aforementioned law,
including fines and imprisonment.

The penalty resulting from false and misleading electronic advertisements

Article 38 of Law No. 04-02 on the rules applicable to commercial practices states that it
is considered unfair commercial practices and arbitrary contractual practices in violation
of the provisions of Articles 26, 27 and 28 and cut from this law and punishable by a fine
of fifty thousand dinars 50,000 Algerian dinars to five Millions of Algerian dinars. In
addition to administrative penalties, the store is closed and seizures are not applied.
Technical regulations, legislation and regulation, Also, the Algerian legislator was
satisfied with the definition of publicity in the executive decree of 10-30-1990 related to
quality control and the suppression of fraud by defining publicity without make distinction
between false and misleading advertisement, but with the emerge of the Commercial




Practices Law No. 04-02, the Algerian legislator waited for the commercial publicity law
that would remove and clarify everything related to False and misleading advertisements,
In addition to the penal and administrative penalties, the legislator guarantees civil

penalties for the offender who advertises the defective product by using a fraudulent
inducement party (misleading publicity) that invites the consumer to contract. The
consumer’s will 1s defective with the defects of the will, and thus the consumer can
terminate the contract and seek compensation (leila, 2012).

If the consumer is in the pre-contracting stage, he is required on the basis of the tort
liability Article 124 of the Algerian Civil Code, but due to the difficulty of false proof and
the causal relationship and the result of harm on the part of the consumer, the Algerian
legislator is aware of this matter in amending the Algerian civil law in Article 140 bis,
meaning that the producer remains responsible for the product Which the consumer
acquired and caused the latter material and moral damage.

Commitment to the information before contracting by the provider (professional) or
Pre-contractual information obligation

The professional who offers a good or a service on the Internet, by correspondence,
teleshopping or telephone must communicate certain information to you. He must provide
them to you in a clear and understandable manner or make them available to you by any
means appropriate to the remote communication technique used. In the event of
canvassing by telephone, he must indicate, at the start of the conversation, his identity and
the commercial nature of the call.

A professional (mikki, 2020) seller must give you certain information before purchasing. This
information generally appears in the general conditions of sale you must be able to access
it directly before the contract is concluded (without going through a hypertext link). You
should also be able to keep and reproduce them (for example, save and print them). As
long as it is accessible online to the consumer, an offer commits the seller to distribute it.
The seller is responsible for what he announces and broadcasts. The professional is
responsible for proving the fulfillment of pre-contractual information obligations (aw, 2020).
The French doctrine define obligation of information says the information obligation on
the imbalance between the knowledge of each contracting party or partner during the
negotiation of a contracting party as well as during its execution this imbalance is in
principle presumed due to the inequality which appears in skills particularly between
those in professionals and those consumers. (Chasemi, 2020)

Moreover the jurisprudential of information has a wider field of application insofar as it
arouses each time a person possesses information that the contractor has an interest in
knowing in this regard it is not limited to relations between professionals and consumer
the weaker party does not necessarily have to be a consumer it can simply be a party who

enters into a contract with professional in the field where it is itself normally incompetent
(auloy, 1994)




Information about the professional

The seller of goods or the service provider must communicate or make available to you the
following information: Name or company name Status and legal form of his company
Postal address (address of the establishment or, if it is different, that of the head office)
Telephone and fax numbers email address Information on its activities Address and
identity of the professional on whose behalf he is acting, address of the commercial
headquarters of this professional and the one to which the consumer can address a possible
complaint Cost of using the technique of distance communication for the conclusion of the
contract, when this cost is calculated on a basis other than the basic tariff If it exists,
adherence to a professional code of good conduct and conditions for obtaining a copy
Registration number in the trade and companies register (RCS) or in the trades directory, if
it 1s registered their Identity and contact details of the host If its activity is subject to
authorization, contact details of the authority which issued it If subject to VAT and
identified, individual identification number If he is a member of a regulated profession,
professional title, European country in which he obtained it and name of the order or
professional body with which he is registered Any financial guarantee or professional
liability insurance taken out for their activity, contact details of the insurer or guarantor
and geographic coverage of the contract or commitment at your request, the service
provider must also be able to provide you with certain additional data such as information
on its multidisciplinary activities, its partners and the measures taken to avoid conflicts of
interest. It must also be able to provide you, for regulated professions, with a reference to
the professional rules applicable in the European country in which it is established and to
the means of accessing them (cherif, 2017)

In the event of canvassing by telephone, the professional must give his identity or that of
the person on whose behalf he is calling, and the commercial nature of his call. This
information must be given to you in a clear, precise and understandable manner.

Information about the good or service

The professional must inform you about the essential characteristics of the good or the
provision of service that it offers you. The product or service must be described as
precisely as possible qualitatively and quantitatively (technical or descriptive sheet,
example: product sheet in terms of energy labeling). The professional must give you this
information in a readable and understandable manner in writing or on television for
example, depending on the remote communication medium used. The photographs, which
present the product for sale, cannot be given as an indication. The seller must deliver
goods to you in accordance with the contract offer.




Price information

The seller of a product or the provider of a service must inform you of the price and its
components (example: indication of the amount of the eco-contribution for furniture). The
price must be given in euros including tax and must include the applicable fees (example:
the price of a computer must be indicated .The price must be indicated to you in a precise
manner before the conclusion of the contract, by any proven means (product sheet or quote
by email for example). The costs of sending or delivering and putting the products into
service must be included in the sale price, unless their amount is indicated in addition or if
the service provider is chosen by you. If these services are chargeable, you must be
informed of their amount before concluding the contract.

If the trader cannot give you an exact price in advance, he must provide you with the price
calculation elements (official price or index, unit price or base price). In the absence of
your consent for any additional payment on top of the price of the main object of the
contract, you are entitled to request reimbursement (mounir, 2017)

Information on delivery, conditions and guarantees

The seller must specify the following information in his offer: Terms of delivery and
performance of the contract and, if the contract cannot be executed immediately, the date

service. Without indication, the professional delivers or performs the service no later than
30 days after the conclusion of the contract Terms of payment for the good or service
Conditions for handling complaints Duration of the contract (and if necessary its minimum
duration) Possible existence of a bond or other financial guarantees that you will have to
pay or provide and their conditions If applicable, existence and conditions for exercising
the legal guarantee of conformity, the legal guarantee against hidden defects, the
commercial guarantee and the after-sales service (fadila, 2017)

Information on the right of withdrawal

You must have access to a standard withdrawal form and be informed of the following
information: Conditions for exercising your right of withdrawal or, if this right does not
apply, its absence Costs of returning the goods that you may have to pay in the event of
withdrawal, if the return is not possible by mail Costs due if you withdraw from a contract
for the provision of services the performance of which began at your request before the
end of the withdrawal period.

Pay attention to the retraction of a contract for the provision of services, water distribution,
gas or electricity supply or subscription to a district heating network. If you withdraw
when the execution of the contract has started at your express request before the end of the
withdrawal period, you will have to pay a fee proportional to the service provided ‘™22
Technical information and cost of use

i or time by which he undertakes to deliver the goods to you or to provide you with the




The seller must also provide you with the following information if necessary:
Compatibility of digital content with certain hardware or software (technical restrictions
and incompatibilities) Functionalities of the digital content used (in particular the
possibilities of reproduction or technical protection measures) Cost of using the remote
communication technique used if this cost is not calculated on the base tariff.

Information on contract termination and dispute resolution

You must be informed of the termination date (by means of an apparent box) and of the
conditions for terminating the contract if it is a contract of indefinite duration or tacit
renewal, that is to say automatically renewed without any action on your part. Information
must be provided by name letter or dedicated email, at the earliest 3 months and at the
latest one month before the due date. You must also be informed of the methods of settling
disputes (in particular the applicable legislation and the competent court, the possibility of
resorting to a mediation procedure).

In the event of a problem following a remote purchase (by internet, telephone ...) from a
professional, you have various remedies, amicable or not.

Contact the consumer mediator

If the seller does not respond to your mail or if his response does not satisfy you, you can
contact the consumer mediator. This information must appear in the general conditions of
sale.

Contact a consumer association

According to article n°® 21 from law number 09-03 relating protection of consumer and
repression of fraud (fraud a. n.-0., 2009) the Algerian legislator define it as the Consumer
Protection Association is every association established according to the law ™" 2°'? that
aims to ensure consumer protection by informing, educating, directing and representing
consumers, can be recognized for associations protecting consumers public benefit within
the conditions and modalities stipulated in the legislation and regulation in addition to
those important mission when consumers hurt and causes damages for them the consumer

association can representing them in front of civil jurisdiction and apply for compensation
(fraud L. n.-0., 2009)

4. CONCLUSION

We conclude that the most important mechanism in order to protect electronic consumer
will is obligation of information meaning by inform the consumer the right and honest
information about the characteristic of goods and services and this what the British and
French legislators seek too by penalize the trader or the provider when he or she breach
their duties toward electronic consumer by civil and penal remedies.




The digital shifts underway in the functioning of business and markets provide huge
opportunities for empowering consumers, as internet expands access to goods and services
at competitive prices it also brings greater transparency to inform consumer decision
making, at the same time consumer choices in this information- intensive environment are
impaired by challenges relating to complexity and uncertainty sometimes compounded by
misleading or fraudulent business practices.
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