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(#) " _so the broad aims of environmental rights may
require fleshing out in terms of definite environmental
standards that are not directly specified at constitutional
level, but this particular issue is not an insurmountable
obstacle to justifiability..". A. E. Boyle and M. R.
Anderson Human rights approaches to environmental
protection, Oxford: Clarendon Press, 1996, p. 51.

(3) " Risk standards should be specified further at the
national level through democratic legislative and
regulatory processes, in light of current scientific
knowledge and fiscal realities...". ].W. Nickel, op. cit,

p.285.
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@) ).W. Nickel, The human right to a safe environment:
Philosophical perspectives on Its scope and justification,
Yale Journal of International Law, 1993, p.285.

@) " The general nature of a provision need not
necessarily lead to a failure to fulfill the requirement of
precision, since a provision can be unambiguous even if
expressed in general terms, and thus sufficiently precise
to be relied on by individuals and applied by courts..." .
Holder, Case Law Analysis. ADead End for Direct Effect?:
Prospects for Enforcement of European Community
Environmental Law by Individuals Journal of
Environmental Law, 1996, p 327, Note T. Hayward, op.
cit, p.108.

(©) L. Feris, Constitutional environmental rights an under-
utilized resource, the 5th Annual IUCN Academy of
Environmental Law Colloquium, Parati, Brazil, June

2007, p.9.
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@ Feris, op. cit., p.10.
(3) ). W. Nickel, op. cit, p.285.
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)" A third point of criticism relates to the generality of
the words used to circumscribe essential components of
an environmental right. The meaning of concepts such as
a “healthy” environment or an “adequate” environment,
“well-being” and “sustainability” remains elusive. This
could largely be ascribed to the fact that the environment
is a dynamic entity andis constantly changing primarily
due to manipulation by human beings. In other words,
how does one measure an adequate environment? Do
citizens living in a polluted heavily in detribalized urban
area enjoying an adequate environment? Can it be
measured against their cou ntry counterparts residing ina
relatively unspoiled countryside? If one considers the
constantly rising rate of development, is there a
corresponding dropin the level of environmental quality
and as such a diminishment of the environmental right?
In other words, how does one establish some kind of
threshold of quality below which the right may be

violated?..." L. Feris, op. cit., p.9.
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() The first authoritative statement su pporting the idea
of environmental human rights appeared in the 1972
Stockholm Declaration agreed at the UN Conference on
the Human Environment: Man hasthe fundamental right
to freedom, equality, and adequate conditions of life, in
an environment of a quality that permits a life of dignity
and well-being, and he bears a solemn responsibility to
protect and improve the environment for present and

future generations. (Principle 1).
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@ Declaration on the Human Environment’, The Report
of the United Nations Conference on the Environment
and Development (1992, New York) (UN doc A/Conf.
151/26/Rev.1) Note C. Miller, environmental rights
critical perspectives, Rutledge, 1998, p. 2.
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"..An international treaty particularly worthy of
mentions the 1989 UN Convention on the Rights of the
Child, which has been almost universally ratified, and
which provides, in Article 24, a right of the child to the
enjoyment of the highest attainable standard of health’,
to be implemented through, inter alia, ‘the provision of
adequate nutritious foods and clean drinking water,
taking into consideration the dangers and risks of
environmental pollution, ..". Tim Hayward, op. cit, p. 69.
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@) 1bid,, p. 43.
(©) C. Simeone, The necessity and possibilities of
constitutional environmental Master of

rights,

environmental, University of Pennsylvania, 2006, p.11.
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A.E.Boyle and M. R. Anderson, op. cit., p43.
() These various developments, combined with the fact
that the fundamental significance of environmental
protection has come to be reflected in the enacted
constitutional law of a large number of countries,
encouraged the UN Sub-Commission on the Prevention
of Discrimination and Protection of Minorities to
undertake a study of human rights and the environment.
The Final Report of the Sub-Commission in 1994 (the
‘Ksentini Report) offers a conception of human rights
and the environment which captures the spirit of
Principle 1 of the 1972 Stockholm Declaration. T.
Hayward, op. cit, p. 69.
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(4) See, P. A. Machads, L'environment et la constitution
brésilienne, cahiers du conseil constitutionnel, No. 15,
Dalloz, 2003, p. 162.
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Daly, Vindicating Fundamental

. May & E

Environmental  Rights: Judicial ~Acceptance of

Constitutionally Entrenched Environmental Rights,
Oregon Review of International Law, Vol. 11, 2009, p.

368.
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(UThe 1981 African Charter of Human and Peoples’
Rights has provided ‘All peoples shall have the righttoa
general satisfactory environment favourable to their
development’ (Article 24).
(2) See, M. A. Makovar, le droit a I'environment dans la
charte africaine des droits de L'homme et des peoples,
Etude Juridique de La FAQ, sur le site www.fao/org/.
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®) Art. 5: Lorseque la réalisation dun dommage, bien
qu'incertaine en l'état des connaissances scientifiques,
pourrait affecter de maniére grave et irréversible
I'environnement, les autorités publiques veillent, par
I'application du principe de précaution, a I'adoption de
mesures provisoires et proportionnées afin d'éviter la
réalisation du dommage ainsi qu‘a la mise en oeuvre de
procédures d'évaluation des risques encourus.

®) Art. 6: Les politiques publiques doivent promouvoir
un développement durable. A cet effet, elles prennent
encompte la protection et la mise en valeur de
I'environnementet les concilient avec le développement
économique etsocial.

() Art. 7: Toute personne a le droit, dans les conditions
et les limites définies par la loi, daccéder aux
informations relatives a lenvironnement détenues par les
autorités publiques et de participer a I'élaboration des
décisions  publiques ayant une incidence sur

'emvironnement.
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() Art. 1 : Chacun a le droit de vivre dans un
environnement équilibré et favorable a sa santé.

@) Art. 2 Toute personne a le devoir de prendre partala
préservation et a 'amélioration de 'environnement.

) Art. 3 : Toute personne doit dans les conditions
définies par la loi, prévenir ou a défaut, limiter les
atteintes qu'elle est susceptible de porter a
I'environnement.

*) Art. 4: Toute personne doit contribuer a la réparation
des dommages qu'elle cause a l'environnement, dans les

conditions définies par la loi.
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(3)T. W. Pogge, world poverty and human rights:
Cosmopolitan responsibilities and Reforms, Cambridge
andMalden, 2002, p 46.

(4) Tim Hayward, op. cit, p. 49.

®) J. Waldron, op. cit, p.2; A E. Boyle and M. R
Anderson, op. cit., p 51.
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() Art. 8: L'éducation et la formation i I'environnement
doivent contribuer a l'exercice des droits et devoirs
définis par la présente Charte.

() Art. 9: La recherche et l'innovation doivent apporter
leur concours a la préservation et a la mise en valeur de

'environnement.
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() UNICEF, Protecting the World's Children: Impact of
the Convention on the Rights of the Child in Diverse
Legal Systems, Cambridge University Press, 1ed., 2007, p
118.

@ ). Waldron, op. cit., p 2.

G AE Boyle and M. R. Anderson, op. cit., p 51.

() Tim Hayward, op. cit, p. 49.
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