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The armed conflict component of war crimes
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Abstract

War crimes have a special regime
compared to other international crimes in the
sense that they must be linked to the element of
armed conflict and this in accordance with the
principles of the law of armed conflict and
international criminal law, for the possibility to
exercise international criminal jurisdiction or the
reunification of its constituent elements as proof
of the commission of these crimes in the context
of any armed conflict.

The main objective of this article is to give

an in-depth analysis of this element of "Armed
Conflict" either as a prerequisite for the exercise
of jurisdiction over these crimes, or as a major
component of the elements of the crime itself,
and this can only be achieved by analyzing the
viewpoints of international criminal justice,
whether through what has been adopted in the
status and its annexes of international criminal
jurisdictions or what has been adopted through
the decisions and jurisprudences of those
instances.
Keywords: Armed Conflict; Qualification and
characterization of Armed conflict; Grave
Breaches; Jurisdictional competence;
International criminal justice.

Résumé

Les crimes de guerre ont un régime
special par rapport aux autres crimes internationaux
dans le sens ou il doivent étre liés a I’élément du
conflit armé, et cela conformément aux principes du
droit des conflits armés et du droit international
pénal, pour la possibilité d'exercer la compétence
juridictionnelle pénale internationale ou la
réunification de ses éléments constitutifs comme
preuve de la perpétration de ces crimes dans le cadre
de tout conflit armé.

L'objectif principal de cet article est de donner

une analyse approfondie de cet élément « le Conflit
Armé » en tant que condition préalable & I'exercice
de la compétence sur ces crimes, ou en tant qu’une
composante majeure des éléments du crime en soi, et
cela ne peut étre atteint que par l'analyse des points
de vue de la justice pénale internationale, que ce soit
a travers ce qui a été adopté dans les statuts et leurs
annexes des juridictions pénales internationales, ou a
travers ce qui a été adopté dans les arréts et les
jurisprudences de ces instances.
Mots clés: Conflit armé; Qualification et
caractérisation d’un conflit armé; Infractions graves ;
Compétence  juridictionelle ;  Justice  pénale
Internationale.
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In 2018, at least 69 armed conflicts occurred on the territory of 30
states, in Afghanistan, Azerbaijan, The Central African Republic, Colombia,
Cyprus, the Democratic Republic of the Congo (DRC), Egypt, Eritrea,
Georgia, India, lraq, Lebanon, Libya, Mali, Mexico, Moldova, Myanmar,
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Syria, Thailand, Turkey, Ukraine, Western Sahara and Yemen.

Of the 69 conflicts, international armed conflicts have been taking
place in the territory of 7 states: between India and Pakistan, Ukraine and
Russia, as well as Syria and the different states belonging to the United States-
led coalition in Syria. In addition, there have been a series of short-lived
international armed conflicts between Libya and Egypt, Israel and Syria, Israel
and Iran (on Syrian territory) as well as Turkey and Irag.
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At least a total of 51 non-international armed conflicts occurred in
2018 in the territory of 22 states: Afghanistan, the Central African Republic,
Colombia, DRC, Egypt, India, Irag, Libya, Mali, Mexico, Myanmar, Nigeria,
Pakistan, the Philip - pines, Somalia, South Sudan, Sudan, Syria, Thailand,
Turkey, Ukraine and Yemen.
BELLEL Annyssa Ed (2019) War Report: armed Conflicts in 2019,
The Geneva Academy of International Humanitarian Law and Human
Rights, Geneva, p. 19.
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LEWIS Dustin A. (2019) “The notion of “protracted armed conflict”
in the Rome Statute and the termination of armed conflicts under
international law: An analysis of select issues” International Review
of the Red Cross, Vol. 101 N° 912, pp. 1091-1115, at: 1095.
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, Barcelonade Pau
During 2020 there were 34 armed conflicts, the same number as the
previous year. Most of the armed conflicts were concentrated in Africa (15)
and Asia (nine), followed by the Middle East (six), Europe (three) and
America (one). The vast majority of armed conflicts were internationalized
internal —28 contexts, equivalent to 82%-—, 9% were internal and 9% were
international.
MILIAN Ivan Navarro Et ali (2021) Alert 2021! Report on conflicts,
human rights and peace-building, Escola de Cultura de Pau,
Barcelona, Spain, p.7.
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STRAND Havard, HEGRE Havard Et Ali (2019) Trends in Armed
Conflict, 1946-2020, University of Oslo & PRIO, Norway, p.2.
Available at:
https://www.prio.org/download/publicationfile/2193/Strand,%20Rustad,%20N
y0a%CC%8Ard%20&%20Hegre%20-
%20Trends%20in%20Armed%20Conflict,%201946%E 2%80%932019%20-

%20Conflict%20Trends%208-2020.pdf last Visit: February 26, 2022.
JsSsisslls 1949 alad Cayin clBEY A4S jiiall 2N salall G 45 jaal cadl (13)
¥) sl e duall gl audi o ggidl Gleadiug Y (1977 alad G LY
e cpilite e o Gllla o Gued&Y) e de seas oddic) e ol el
JSsigdll yulae JS B Y ) cilel il o adde 5 (Al e daludl ciled 33
A Gl s g AS il A sald) Ladaas G Jla (b oSa ¥ SE il
Ahay 5 led ading ) VA 3 Y) Gaball SUE ) leay) J S 55500 s o
Jsal) e (e Aalusall cilelaall aplaity dileial) Gl Luala iy o) julae aan G jDlie
AlSaly i ) 2@l Lpcia ) s gl 138 (631 385 (alBY) (e e e ALKl 5kl
oY) G il JSi Gl Anla) s 5 Y dialie e Tase sl ae Bl ) @ gl
by (sl e Al )

V. BARTELS Rogier (2020) “The Classification of Armed Conflicts
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by International Criminal Courts and Tribunals” International
Criminal Law Review, Vol. 20-4, pp. 595-668, at: 597. ‘
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PEJIC Jelena (2007) “Status of Conflict” , in Elizabeth
WILMSHURST and Susan BREAU Eds Perspectives on the ICRC
Study on Customary International Humanitarian Law, Cambridge
University Press, United Kingdom, pp.77-100 at: 85.
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(16) STEWART James G. (2003) “Towards a single definition of
armed conflict in international humanitarian law: A critique of
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internationalized armed conflict” International Review of the Red
Cross, June 2003, Vol. 85 No 850, pp.313-350 at: 314.
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HENCKAERTS Jean-Marie, DOSWALD-BECK Louise (2006)
Droit international humanitaire coutumier, Volume | : Régles,
Edition Bruylan, Bruxelles, p.751 sqq.
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TPIY  (1995) Le Procureur C. Dusko Tadi¢, IT-94-1-AR72, Chambre
d’appels, Décision du 2 Octobre 1995, § 121. Disponible

sur :https://www.icty.org/x/cases/tadic/acjug/fr/tad-aj951002.pdf Derniere
visite : 2 mars 2022.
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TPIY (1995) Le Procureur C. Dusko Tadi¢, Op.cit. § 125.
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Ibidem, § 126.
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Ibidem, §8134-137.

(20) TPIY (1995) Le Procureur C. Dusko Tadi¢, Op.cit. § 119.
ot 215y 5 Wil LaSlue n Grliald Ol gl uinliall riaSaall L) A (21)
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« Au sens de l'article 4 du Statut du Tribunal pour le Rwanda, toute une série
de violations graves de l'article 3 commun aux Conventions de Genéve et du
Protocole additionnel 11 sont considérées comme des crimes. A la différence
de l'article qui le précede, l'article 4 présuppose bien I'existence d'un conflit
arme. De maniére générale, les Conventions de Genéve sont considérées
comme ne s'appliquant qu'aux conflits armes internationaux, mais leur article
3 commun fait explicitement référence aux conflits (armes) internes ».
HARHOFF Frederik (1997) « Le Tribunal international pour le
Rwanda: présentation de certains aspects juridiques » Revue
internationale de La Croix-Rouge, n°828, pp. 711-720 at. 717 ; DAVID
Eric (2002) Principes de droit des conflits armés, Troisieme édition,
Bruylant  Edition, Bruxelles, p.781; V.ROBERGE Marie-Claude
(1997) « Compétence des tribunaux ad hoc pour I’ex-Yougoslavie
et le Rwanda concernant les crimes contre I’humanité et le crime de
génocide » Revue internationale de La Croix-Rouge, n°828, pp: 695-
710.
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(22) WAGNER Natalie (2003) “The development of the Grave
Breaches regime and of Individual Criminal Responsibility by the

International Criminal Tribunal for the former Yugoslavia”
International Review of the Red Cross, N° 850, pp. 351-383, at: 356.

(23) « Afin de pouvoir appliquer le Corpus juridique désigné par le terme
Droit international humanitaire a une situation particuliére, il convient en
premier lieu de déterminer s’il y avait, dans les fait, un conflit armé, qu’il soit
de nature interne ou international ». QUEGUINER Jean-Frangois (2003)
« Dix ans apres la création du Tribunal pénal international pour
I’ex-Yougoslavie: Evaluation de I’apport de sa jurisprudence au
droit international humanitaire » Revue Internationale de la Croix-
Rouge, Vol.85 n° 850, pp. 271-311, at. 274.
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« Nous concluons que les conflits dans 1’ex-Yougoslavie revétent le caractére
de conflits a la fois internes et internationaux, que les membres du Conseil de
sécurité avaient clairement les deux aspects a ’esprit quand ils ont adopté le
Statut du Tribunal international et qu’ils avaient I’intention de [’habiliter a
juger des violation du droit humanitaire commises dans les deux contextes ».
Persecutor v Tadic. Decision on the Defense Motion on Jurisdiction. Trial
Chamber I1. 10 August 1995. BOURGON Stéphane Op.cit. p. 108.
“The Prosecutor, supported by the United States (which submitted an amicus
curiae brief), 8 argued that the views of the Security Council regarding the
character of the conflict had to be given great weight. Moreover, even if the
characterization of the conflict by the Council was held not to be decisive, the
conflict in Bosnia-Herzegovina in the summer of 1992 involved the federal
Yugoslav army (‘the JNA") to such an extent that the conflict had to be
regarded as an international conflict in any event”.
GREENWOOD Christopher (1996) “International Humanitarian
Law and the Tadi¢ Case” European Journal of International Law, Vol.
7, Issue 2, 265-283 at: 267.
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BOURGON Stéphane, Op.cit. p. 104; QUEGUINER Jean-Frangois,
Op.cit. p. 275.
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TPIY (1997) Le Procureur C. Dusko Tadi¢, IT-94-1T- 7, Chambre de
premiére instance, Décision du 7 mai 1997, § 561. 121. Disponible sur :
https://www.icty.org/x/cases/tadic/tjug/fr/tad-tj970507f.pdf derniére
visite: 1 mars 2022.

(27) ICTR (2004) The Prosecutor v. André Ntagerura. Et al, Case No. ICTR-
99-46- Trial Chamber 111, judgment of February 25, 2004, § 766. Available
at:http://hrlibrary.umn.edu/instree/ICTR/IMANISHIMWE _ICTR-97-
36/IMANISHIMWE_ICTR-99-46-T.pdf last visit March 2, 2022.
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TPIY (2008), Le Procureur c. Ljube Boskoski, Johan Tarculovski, affaire
n° IT-04-82-T, 10 juillet p. 91, § 117. Disponible sur :

https://www.icty.org/x/cases/boskoski tarculovski/tjug/fr/080710 Boskoski T
arculovski judgement fr.pdf Derniére visite 2 mars 2022.
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DORMANN Knut (2000) “Preparatory Commission for the
International Criminal Court: The Elements of War Crime: Grave
breaches and violations of Article 3 common to the Geneva
Conventions of 12 August 1949” International Revive of the Red
Cross VVol.82 N°839, September, pp.771-796 at. 773.
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DORMANN Knut (2003) Elements of War Crimes under the Rome
Statute of the International Criminal Court: Sources and
Commentary, Cambridge University Press, United Kingdom, p.18.
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BOURGON Stéphane, Op.cit. p.105.
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