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The Limits of the Judge's Intervention in the Content of the 
Insurance Contract A Comparative Study 

 
Abstract - 
 

Insurance is a fertile field for acquiescence, and the insured as an 
acquiescent cannot reject the condition of the contract even if he is 
aware of it and was aware of the extent of the unfairness to which he 
is subjected. Acquiescence by its nature means submission and 
inability to discuss the conditions imposed. Therefore, all the terms of 
the contract of acquiescence are similar for the acquiescent, as he 
acquiesces to all the terms of the contract without distinguishing 
between the conditions of which he is aware and those to which he 
does not pay attention. 

Therefore, the attribution of the quality of acquiescence to a 
contract is very important for the weak party for the purpose of 
benefiting from protection, which aims to restore the legal and 
economic balance of the contract, as enshrined by the Algerian Civil 
Code by granting an authorization to the judge to intervene in the 
contractual content, in a violation of the contracting principle. Despite 
the fact that this principle has been proven for many centuries, the 
provisions of Article 110, 111 and 112 of the Civil Code constituted a 
turning point  which allowed the presence of other parties that could 
limit the freedom of contractors to set the terms of their contracts. 
Thus, the judge is an important party which is allowed to intervene to 
interpret, amend or delete a clause that is considered arbitrary; this is 
what we will discuss in practice through the insurance contract. 
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octobre 2011 relative aux droits des consommateurs, modifiant la 
directive 93/13/CEE 

38  -  Mathieu Combet. Protection des consomateus contre les clauses abusive 
dans les contrats dassurance . revue lamy droit des affaires 2015, 106, P2 

39  - CJUE 4 juin 2012 aff c618/10 banco espanol de crédi, Protection des 
consomateus contre les clauses abusive dans les contrats dassurance . 
revue lamy droit des affaires 2015, 106, P2 
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41 �� � Mathieu Combet. Protection des consomateus contre les clauses abusive 

dans les contrats dassurance . revue lamy droit des affaires 2015 . P3 
42�� ��� ��������4�2�� ����������������13�93���� ���������������� ������� ���������

��� ������� ���� ��� ������� �������� ������� ������ ���� �� ������������� ������

������� ������ ����� ������� ���� ����� ��� ��� ��������� �������� ������� ��� �������

��������� �
L'appréciation du caractère abusif des clauses ne porte ni sur la définition de 

l'objet principal du contrat ni sur l'adéquation entre le prix et la 
rémunération, d'une  part, et les services ou les biens à fournir en 
contrepartie,�d'autre part, pour autant que ces clauses soient rédigées de 
façon claire et compréhensible 

Art 4 /2 directive no 93/13/CEE du Conseil, du 5 avril 1993,� jornal officiel 
des communauté européennes. n L95./29 délivré 21.4.1993 P 3 
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43 �� �  Mathieu Combet. Op. P3 
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