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Abstract

The marriage contract represents one of the most important
contracts in human life in general, and in the Muslim life in particular; for
such purpose, the diving laws, the Islamic Sharia and the organic laws,
have organized such contract and took care of the same more significantly
than the other contracts, and distinguished it from the illegal relationship
with certification.

In the light of which, the subject of our research pertains to the
certification of the marriage contract between Sharia and the Algerian
Family Code issued under No.84-11 dated 09™ Ramadan 1404 Hijri
corresponding to 09™ June 1984 Gregorian, amended and completed
with the Ordinance No.05-02 dated 18" Muharram 1426 Hijri
corresponding to 27™ February 2005 Gregorian, since it is considered
one of the issues creating the need to provide more statements and
demonstrations thereof, namely if it would not be significantly mentioned
and enlightened in the Family Code, bearing in mind that the Islamic
jurisprudence books have provided full details of the same including all
and every piece of detailed information in the certification of the marriage
contract. Moreover, in order to handle this issue, we divided the research
into two chapters, whose first was devoted to the definition of the
certification, marriage and matrimony, and the ruling of certification of
the same in Sharia and Law. Likewise, we compared, through the said
chapter, between the ruling of certification in the Islamic Sharia and the
Code of Family No.84-11, amended and completed with the Ordinance
No.05-02, as well as to the laws of the personal status of some Arab
countries, and whether it is considered as condition of validity or
condition of fulfillment; thus, we noticed the failure existing in the
Algerian Family Code with regards to the Islamic Sharia and to certain
personal laws of some Arab countries, which had been indicated as a
condition, but yet to be specified as to which condition meant, either
condition of validity or condition of fulfillment.

As for the second chapter, we evoked through which the conditions
of certification of the marriage contract, the ones taken into consideration
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and those subject to difference among the Jurisprudents in the Islamic
Sharia, and the position of the Family Code as to such conditions; in
addition to the ruling of the marriage contract in case of failure to provide
the certification in both Sharia and Family Code. Subsequently, we
noticed that the conditions, that must mandatorily be available in the
witnesses, have not been highlighted, contrarily to the facts highlighted
through the personal status’ Arab laws, stipulating the conditions that
should be available, in respect such as the capability, hearing and sight,
and the attendance at the contract council and justice; nonetheless, it
contradicted the majority of Scholars and the Islamic doctrines, while
stipulating, through Article (33) thereof, the confirmation of the marriage
contract with the marriage portion equal amount after consummation of
marriage after the late provision of the certification condition, the fact of
which is considered as legislation for the fornication itself.

In closing, we accomplished our research with a conclusion
showing, through the same, the defects and defficiencies that characterize
the Family Code with regards to the condition of certification of the
marriage contrat, either with regards to mentioning the same through
Article (09) bis, or to the ruling of its failure stipulated through Article
(33). At the end, we summarized the main results reached by us, so as to
be usefull for researchers and specialists in writing the marriage contracts,
like the officers civil status, notaries and judges.

Keywords
Certification — Contract — Marriage — Islamic Sharia — Family Code -
Condition of Validity — Condition of Fulfilment — Conditions —
Dissolution.
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