45 i) A gHIAY) il ,al) Alss

EISSN:2600-6154 176-158.0a.02 ((2020) 02 232l /06 Lal) ISSN:2478-0022

831,91 Olakos s jWb) B (gr) Jugedly Joridly slodl Wiad 259U da el
The legal types of the build-operate and transfer (B.O.T)in the context of
the principle primacy of the will
Samir CHIHANI

815 dmaler [irwlond) pghally B gdod) ddS T d yoluws Sl
Lecturer Class A, Faculty of Law and Political Science/ University of Bouira
s.chihani@univ-bouira.dz

9 M
Ali MAZOUZ
39l dmalr [dwlond! aghally Gsiodt LIS @ yolows Slaud
Lecturer Class A, Faculty of Law and Political Science/ University of Bouira
ma3zouzali@gmail.com

2020/12/27: 44 g 2020/07/25:J 581 gl 2019/08/24 :J&al) Juw ) S
ua’d.a

Build » ¢l « B.O.T " diny Hlaamst) Gy Lo of ((@SIU |55 of S3le)) Lsmdly fridlly sl dis any
W g Gs sladdl a0 5241 e < Construire, Exploiter et Transférer» o «Operate Transfer
U gre cWﬁ:— );59 u@"j u,abuilj c,w él 2\.3.'4}..@\ C)\@.Ar\ }T ZJ}:U\ LJJ - clg.)L,a.ﬁY\ i é& Jb’.‘{)j-’
Jegoss g apedd Vs Bl of elisl S e Bl pghd (—hewliws Bl dad e U3 iz Ly Jo)
e iy o 3% 30 ads slgml diey ioagS) dgaml) anily Blie & ol n Al 30 Dlialy caze ol
s s ad S agd) S Ay 1) ¢ 0l 1

BISG §oY) b o Lalls Gls) Wie s)lael Com o capll diall a5 5 andall ad Al s ey
oo 1 oylzel of oLV Olaker T o Laliyy cliadl (3b 55550 0 Gl ane la (2 cilal daledl oLl
DLl Beadl (3 sl a8 Lo ad b fag U W) dlalzd) jlaal oo B0Y) ad Jils (el 05 ssas
Al eda M P aJ| Jj.n.aj.u us L gLy

158 |
Email: s.chihani@univ-bouira.dz PR PR WINPT N]



mailto:ma3zouzali@gmail.com

330y Otk T Hlbl b (Dg) Jugoedly Joiddly sladl dia) L5 U dalall 90 P9 S o
delids OWIS
oSl @Y Ol Glas) g (g )IsY) daall sl e

Abstract:

The build, operate and transfer contract, which is known by the abbreviated name
of Build Operate Transfer or "B.O.T", is relatively considered as recent contracts, as
they have an important role in the economic climate, because that the state organization
uses other governmental, physical or moral persons for public utility development
projects. Mainly those related to the different infrastructures, those in order to escape
financing -through borrowing from states — and all different results of economic and
political dependence.

Besides, the non-governmental organization will anticipate the creation or the
establishment of this project through its own funds, and exploit it for a long term, in
return it will remit to the State a certain sum, and at the end of this period, it will
proceed by transferring the project ownership to the state or the governmental
organization in such a way that it has its exclusive right.

This raises the question whether determining the legal type of the contract involved
and concluded by considering it as purely and according which the administration
enjoys all the privileges of the public authority. This shows the distinguishing of
positions between the parties agree to the contract, and reduces the principle of the pre-
eminence of the will, or to consider it as a private law contract, in which the
administration discontinuous the privilege of the public authority. This situation makes
its parts on the same equality in rights and duties. And that is precisely what we are
seeking to achieve by this study.

Keywords:
B.O.T contract - The administrative contract - The privilege - The primacy of the will -
The arbitration.
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1. Loi n° 2003-591 du 2 juillet 2003 habilitant le Gouvernement a simplifier le droit,
JORF n°152 du 3 juillet 2003, p.11192.
2. Ordonnance n° 2004-559 du 17 juin 2004 sur les contrats de partenariat, JORF n°141
du 19 juin 2004, p.10994.
I1. Ouvrages:
1. Euloge Anicet NKOUNKOU, les projets build, operate and transfer (BOT): une
démarche contractuelle efficace dans les investissements internationaux, une
démarche contractuelle efficace dans les investissements internationaux, Maitre en

droit, option recherche et droit des affaires, Faculté de droit, Université de Montreéal,
Novembre 2002.

2. Long Marceau et autres, Les grands arréts de la jurisprudence administrative, Dalloz,
20 éd, Paris, 2015.
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3 juillet 2003, p.11192.
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CE Ass. 9 déc. 1932, compagne des tramways de Cherbourg (Rec. 1050, concl. Josse; D. 1933.3.17,
concl., note Pelloux; RD publ. 1933.117, concl., note Jéze; S. 1933.3.9, concl., note P. Laroque).
Long, Marceau et autres, Les grands arréts de la jurisprudence administrative, Dalloz, 20 éd, Paris,
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«Lorsqu'un contrat est passé entre deux personnes de droit privé, il reste un contrat de droit prive,
méme s'il contient une clause exorbitante de droit commun». CE. 20 dec.1961, Sté d'Autoroute Esterel
Cote d'Azur.
«Un contrat passé entre deux personnes privees n'est pas un contrat administratif méme si I'une d'entre

elle est chargée d'une mission de service public». TC 03 av.1969, Sté Interlait, CE 13 dec.1963,
Syndicat des Praticiens de I'art dentaire.
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