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Abstract:

Banks are important economic institutions where they facilitate transactions and
provide good service to customers, and the dealers with these banks put their trust in
them by depositing their property and declaring the value of the money they have, but
may occur and that the latter let them down by disclosing their secrets, either In its
capacity as a legal person or by one of its employees as a natural person, here the

legislator enters into punitive provisions and legislative mechanisms in order to deter this

crime of disclosure of the banking secret.

Keywords: bank - crime - disclosure - the secret - penalty

gl
gy Odelall Juguts psET Co Aped¥l AMLY) ApLalBY) Oluwdll (e oid! al
Pl U3y gy Relll @giED (pady Jsd) 4TlD pe (plelalll i LS (ALY Aeddl Gu
loslolaio 51 45D JUBD Oy Gty B ST (gt J1g0i (oo (195ey Lo ey ity ugilSlics
Ugd (pardo pai (glaay lgalige di Jid (o 9i (Soine paiS (glaay Lol ey pui o La8L iy
Lpal) pud o Lad) 2 AL Ao st ATLD £ CBUGY Auan T OLITy Aulie (o guats prdd) S5

.;‘)a]‘ LJ.MJ‘ ‘;.szfsl Az.c:’).? LéLL‘J‘ 22%7@“:"-0&‘

(1) Corresponding author: Dr. Benkaba Ammaria, e-mail: amaria.benkaaba@yahoo.com

BISKRA UNIVERSITY MOHAMED KHIDER - FACULTY OF LAW AND POLITICAL SCIENCES
Laboratory impact of jurisprudence on the dynamics of legislation



Mechanisms of legislative criminal intervention in the field of protecting bank secrecy

Introduction:

Banks play a major role in creating and distributing credit in order to support the
activity of economic projects, as credit imposes trust, and trust is only based within the
framework of secrecy. When banks perform their banking function, they attract different
types of their customers, merchants or ordinary persons, who deal with them in all
banking business and see many of their secrets, but the employee or bank may exploit the
trust of their customers by disclosing their secrets without their permission, which may
entail criminal responsibility for disclosing the secret, as the disclosure of banking secret
is one of the things that require punishment in order to protect the privacy of their
customers and their financial liability.

The importance of studying the subject by clarifying the principle of commitment
to banking secrecy and the penalty resulting from its disclosure, and highlighting it as a
basic rule of banking dealings, as its status is embodied in achieving the interests of
customers, as well as achieving the general interests of the bank. But despite the
importance and complexity of the subject, it has not received much attention from the
legislator and legal scholars, so the research on this topic needs to be studied in light of
contemporary changes as they are related to the modern problems of banking secrecy.

One of the reasons for choosing the topic is the need for banking secrecy under the
capitalist system, as well as the multiplicity and increase of services provided by banks so
that their work is no longer limited to keeping the money of their customers, but their
work goes beyond knowing the personal information of their customers as well as their
private secrets, as commitment to banking secrecy is one of the most severe obligations
that fall on banks, as the disclosure of the customer's financial position and the way his
money is managed is one of the private matters that the knowledge of others causes harm
to the interests of the customer Material and moral.

The objectives of the study lie in determining the bank's obligations, which are to
preserve the secrets of its customers and the penalty resulting from their disclosure, and to
show the bank's role in the economic field, as it is an important economic institution to
advance national development. From the above, the following problem has come to our
minds: What is the crime of disclosing bank secrets, and what are the mechanisms of
legislative criminal intervention in the field of protecting banking secrecy? To answer, we
will adopt the descriptive approach in clarifying the concept of banking secrecy, the
elements of the crime of disclosing banking secret, as well as the analytical approach in
Article 301 of the Penal Code and Article 117 of the Monetary and Loan Law.

Thus, we have divided the subject of our research into two sections, where we
touched in the first of them to the nature of the crime of disclosure of banking secret,
which in turn divided it into two requirements, where we talked in the first of them about
the definition of banking secrecy, while the second dealt with the elements of the crime of
disclosure of banking secret. The second section has been devoted to the penalty applied
to the bank in the event of a breach of the preservation of the banking secret and the
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exception contained on the application of the penalty, where we divided it is also into two
requirements, where we touched in the first of them to the penalty resulting from the
disclosure of the bank secret, the second of them we have dealt with cases of
permissibility of disclosure of bank secret or exception.

Thefirst topic The nature
of the crime of disclosing the banking professional secret

the nature of the crime of disclosure of banking professional secret In this section,
we will clarify what is meant by banking secret (Section I), as well as we will address the
elements of the crime of disclosing the banking professional secret (Section II).

Section I: Definition of banking secret

In this requirement, we will address the linguistic and terminological definition
(SubtitleA), and then the Algerian legislator's definition of banking secrecy (Subtitle B)

A Linguistic and idiomatic definition of banking secret:

1- Linguistic definition of banking secret:

The secret is linguistically defined as what is hidden and hidden or what a person
conceals in himself, it is every news that is limited to a limited number of people, and it is
every information that is scheduled to be hidden or is what a person leads to another
trusting him not to disclose it. The meaning of the secret also came as concealment or
secrecy and non-publicity, especially in the legal concept, which is kept away from the
knowledge and observation of people who can be affected by the act or event that is the
subject of speech, it is something that one person or a few people know and is isolated
from the knowledge of others® The banker has its origin as "exchange" - the teller who
exchanges cash for cash - the custodian of the treasury funds receives and disburses what
he deserves, and the exchange is the profession of the teller, and in the economy the
exchange of a national currency for a foreign currency, and it is also called the exchange
rate... Banking - exchange of dirhams - bank - departure and the place of exchange and
the bank was called a bank’.

2- Jurisprudential definition of banking secret;

There have been many jurisprudential definitions with regard to banking secrecy,
as some jurists called for several theories to determine the concept of banking secret, and
among these theories we mention some of them: Damage theory: This theory means that
the disclosure of a bank secret is not considered a breach of the legally obligatory
obligation unless the disclosure is of a harmful nature or the disclosure results in damage
to the customer. Proponents of this theory believe that the crime of disclosing a bank
secret is a type of slander and insult, as each of these crimes causes damage or harm to the
victim in his reputation and feeling. But this theory has been subjected to many criticisms,
the most important of which is that the crime of disclosing the banking secret can not be
associated with the crimes of insult and slander because their elements are different, and
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the purpose of criminalization in them is also different, while the purpose of
criminalization in defamation crimes is to protect the reputation and honor of citizens, we
find that the purpose of criminalizing the disclosure of the secret is to protect the
supposed and due confidence in the practice of some professions such as the banking
profession and its prejudice to the public interest®.

The theory of the depositor's will to keep the matter secret: This theory is based on
the tendency of the will of the owner of the secret to limit the scope of knowledge of the
incident to specific persons, and this will is not required to be explicit, it may be implicit,
as the secretary is obligated not to disclose the secret even if the owner of the secret did
not ask him to do so explicitly based on his implicit will. This theory objects that the
owner of the secret may in many cases be unaware of it, because the trustee has
discovered it with his technical experience that was not available to the owner of the
secret, for example, such as the customer's lack of knowledge that he is on the verge of
bankruptcy for economic reasons that only the bank knows with his experience and
knowledge.*

Public order theory: The main reason for criminalizing the disclosure of secret,
according to proponents of this theory, is due to the public social danger it poses
independent of the consequences that may occur to the person who owns the secret. This
theory was not spared from criticism as the proponents of this theory did not specify what
is meant by public order, and whether it is absolute that cannot be departed from
absolutely even if it comes to the owner of the secret himself, which makes it
contradictory The origin is that the secret is decided in favor of the client and the secret
cannot be invoked in the face of it. This theory also sometimes prevents justice from
being done Absolute prevents reporting of crimes, while the public interest requires their
disclosure to protect society®

B Definition of banking secret accarding to the Algerian legislator:

The Algerian legislator did not define the banking secret and did not specify its
scope, nor did it mention the data that are considered secret or refer to the criteria through
which the information and data covered by banking secrecy can be identified, and this is
due to jurisprudence®. The legislator also did not work to include the banking secret in a
special law, but it was governed by the rules of public law, it is noticeable when referring
to the Penal Code, we find that the legislator has stipulated the imposition of punishment
on anyone who engages in a profession or job and discloses a professional secret, as he
did not refer to the employees of banks or the bank themselves, as it is stated in the text of
Article 301 of the Penal Code that: "shall be punished by imprisonment from one month
to six Doctors, surgeons, pharmacists, midwives and all persons who are de facto
entrusted with a permanent or temporary position shall be entrusted with secrets made to
them and disclosed in cases other than those required by law and authorized to do so."
Article 302 of the same law stipulates that: "Anyone who works in any capacity
whatsoever in an institution and gives or attempts to disclose to foreigners or Algerians
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residing in foreign countries the secrets of the institution in which he works without being
authorized to do so shall be punished by imprisonment from two to five years and a fine
of 20,000 to 100,000. If these secrets are given to Algerians residing in Algeria, the
penalty shall be imprisonment from three months to two years and a fine of 20,000 to
100,000."

Doctors, surgeons, pharmacists, midwives and all persons who are de facto
entrusted with a permanent or temporary position shall be entrusted with secrets made to
them and disclosed in cases other than those required by law and authorized to do so."
Article 302 of the same law stipulates that: "Anyone who works in any capacity
whatsoever in an institution and gives or attempts to disclose to foreigners or Algerians
residing in foreign countries the secrets of the institution in which he works without being
authorized to do so shall be punished by imprisonment from two to five years and a fine
of 20,000 to 100,000. If these secrets are given to Algerians residing in Algeria, the
penalty shall be imprisonment from three months to two years and a fine of 20,000 to
100,000."

In addition, in view of the specificity of banking transactions, the Algerian
legislature has stipulated the principle of banking secrecy in a special text, which is
embodied in article 44 of Law 86-12 on banks and loans’, which stipulates that: "Any
person who has the capacity of a worker in one of the institutions of the banking system
and acts on its behalf, or intervenes in a process of supervision, shall conceal professional
secrecy in addition to the duties imposed on him by law."

Article 25 of the same law contained in Chapter II entitled "Management of the
Bank of Algeria", Part II entitled "Management and Control of the Bank of Algeria" and
Book II entitled "Structure, Organization and Operations of the Bank of Algeria",
stipulates that:

Without prejudice to the obligations imposed on them by law, the members of the
Board of Directors may not disclose, directly or indirectly, facts or information that they
have come to know under their custody, and except in cases where they are called to
testify in a criminal case, any person to whom the Board of Directors resorts in order to
perform its duties shall be bound by the same duty."

Without prejudice to the obligations imposed on them by law, the members of the
Board of Directors may not disclose, directly or indirectly, facts or information that they
have come to know under their custody, and except in cases where they are called to
testify in a criminal case, any person to whom the Board of Directors resorts in order to
perform its duties shall be bound by the same duty."

Accordingly, it should be noted that the legislator did not find a comprehensive
definition of banking secrecy, but we only find miscellaneous in the Penal Code, where he
referred to the penalty for disclosing professional secrecy in general, and another in the
Monetary and Loan Law, in which he specified the persons who are bound by
professional secrecy, as it was sufficient in Law No. 86-12 once bank employees were
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warned of the need to keep professional secret, so the legislator had to develop a special
law related to banks and the penalty resulting from disclosing the confidentiality of their
customers in order to be spared from criticism.

Section IIl: Hements of the crine of disclasing a bank secret

The disclosure of a secret is the disclosure of an incident that has the character of a
secret issued by those who knew about it by virtue of his profession, and therefore there is
no crime if the accused does not have criminal intent, and therefore as every crime its
legal structure must consist of a legal element (subtitle A), a material element (subtitle
B) and another moral element (subtitle C).

A Legal element:

In order to clarify the legal element of the misdemeanor of disclosing the banking
professional secret, we had to refer to the general rules in the Penal Code, and it was
stated in the text of the first article of it that: "There is no crime, no punishment or
security measure without law"®, as this crime derives its legitimacy from this article, in
addition to the text of Article 117 of the Monetary and Loan Law®, which in turn referred
us to the Penal Code to apply the penalty, although it did not refer or refer to a specific
text in the Penal Code, It states: "Professional secrecy shall be subject to the penalty
provided for in the Penal Code...", and articles 301 and 302 mentioned above include
some penalties prescribed for certain professionals and employees, for example, but not
limited to.

B Material elerrent:

The material element of the crime is its external appearance, which highlights it
for existence, and the occurrence of the crime of disclosure of banking secret requires the
existence of the material element, which is that the secret is disclosed, as well as the
availability of the capacity of the person entrusted with the secret™

Disclosure of secret: There is no definition of professional secrecy in Algerian
law, as the determination of secret is a relative matter that varies according to
circumstances, and what is considered secret in certain circumstances may not be
considered in others. In general, everything that the Secretary knows during or on the
occasion of the exercise of his office or profession and whose disclosure is embarrassing
to others is considered confidential. The disclosure is not required to be public, but it is
sufficient that it be to one person’. In Algerian law, the text of Article 301 of the Penal
Code applies only to a certain group of secrets, who are secretaries by necessity
"confidents nécessaires", or whose job or profession requires receiving the secrets of
others. The legislator did not limit them and only mentioned some of them: doctors,
surgeons, pharmacists, midwives and all persons entrusted with de facto or permanent or
temporary employment over secrets made to them and disclosed them in cases other than
those required by law to disclose them. Article 301 refers to those whose job requires
public confidence in such a way that the law imprints their work with secrecy and
secrecy™. It should be noted from the foregoing that Algerian law does not criminalize the
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disclosure of any secret, but the criminalization is limited to the disclosure of secrets
deposited with those who practice certain professions that assume in their clients that they
are forced to deposit with them, and it is required that the link between the secret and the
practice of the profession be established, and accordingly article 301 of the Penal Code is
punishable only for the disclosure of the secret received by the disclosed or deposited due
to his condition or profession™.

0O Moral element;

The availability of the legal and material element is not enough for the crime, but
this criminal behavior must be issued by the will and awareness of the offender, which is
called the moral element and the crime of disclosing the banking secret of intentional
crimes, it is not enough for it to broadcast the secret or take it out of its hidden state to the
public, but that disclosure must be deliberate and therefore take the moral element of this
crime in the form of criminal intent, and without the availability of the latter there is no
such crime, because the criminal intent It is an essential element in various crimes
according to the general rules because the origin of crimes is to be intentional and the
exception is to be unintentiona'®l. The criminal intent according to this crime is the
banker's awareness that he is providing information of a confidential nature without
requiring damage, the crime of disclosing the banking secret exists even in the case if the
purpose of disclosing the secret is not to cause damage, and as a result in order to punish
the act of disclosure must be associated with criminal intent™.

The second topic Fenalty far the banK's failure to mmaintain
banking professional secrecy and the exception provided for the inposition of the penalty

In many States, the disclosure of banking secrets entails criminal liability, as Latin
legislation criminalizes the disclosure of bank secrets as well as the right to seek
compensation for damage suffered by him as a result of the disclosure of his secrets,
while Anglo-Saxon legislation is limited to giving the customer the right to claim
compensation for the damage suffered as a result of the disclosure of his banking secrets.
There is no doubt that the criminal penalty imposed on the perpetrator in the crime of
disclosing the banking secret represents a general deterrence to anyone who breaches the
obligation of this banking secret on the one hand, and on the other hand, it satisfies the
feeling of the bank customer whose banking confidentiality has been violated to see the
perpetrator of the crime behind bars™.

Accordingly, through this section we will address the penalty for breach of the
bank to maintain the banking professional secret (Section I), as well as show the
exception contained in the criminalization of the disclosure of the banking secret or the
so-called cases of permissibility of disclosure of banking secret (Section II).
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Section | : Renalty for the banKs failure to maintain the banking professional secret

The statement of the perpetrator in the crime of disclosing the bank secret may
require us to clarify two issues, the first issue is the extent to which the criminal
responsibility of the bank as a legal person is determined (SubtitleA), and the second
issue is to clarify the extent of the criminal responsibility of the bank's employees as
natural persons (SubtitleB).

A Qriminal liability of the bank as a legal person:

In many cases, it may be impossible to know the employee responsible for
disclosing the banking secret because a large number of employees have access to it, and
therefore a criminal case is instituted in such a case against the bank for its responsibility
for the actions of its employees because they are the ones who express its will'’. The
sanctions imposed on a natural person are not the same as those imposed on a legal
person, since the latter is a legal entity. Referring to the general rules of Law No. 15-04
containing the Penal Code, we find that it recognizes the criminal responsibility of the
legal person in general, as it is stated in the content of article 51 bis thereof™; "With the
exception of the State, local groups and legal persons subject to public law, the legal

person shall be criminally liable for crimes committed on its behalf by its legal organs or
representatives when the law so provides. The criminal liability of a legal person does not
preclude the accountability of the natural person as a principal actor or as an accomplice
to the same acts."

This criminal responsibility is also confirmed by Article 303 bis 03 of the Penal
Code, as for the penalty prescribed for the bank as a legal person in the event of
disclosure of banking secret, it is a fine according to the text of Article 303 bis 03, second
paragraph, according to the modalities stipulated in Article 18 bis and Article 18 bis 2, in
addition to one of the complementary penalties, such as dissolving the legal person,
closing the institution, or one of its branches for a period not exceeding five (5) years,
preventing him from practicing the activity or several professional or industrial activities
directly. Thus, we note that through the analysis of the aforementioned articles, the
legislator did not refer to the bank's responsibility directly, but rather referred to the
general criminal responsibility of each legal person in the event that he commits a crime,
and by dropping this on the bank as a legal person, we concluded the penalty applied to it,
which is the financial fine.

What is wrong with the legislator is that he did not impose a harsh penalty more
than a fine, as the penalty of a fine is somewhat a mitigating punishment, not a deterrent
in the actual sense.

B QGriminal responsibility of the bank as a natural person:

The penal legislator has criminalized the disclosure of professional secret for some
persons, as it mentioned them, for example, but not limited to, in Article 301 of the
aforementioned Penal Code, which states: "Doctors, surgeons, pharmacists, midwives and
all persons entrusted with de facto or permanent or temporary employment shall be
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punished by imprisonment from one month to six months and a fine of 20.000 to 100.000
DZD." During the extrapolation of the text of the article, the legislator did not provide a
special and specific penalty for the bank employee in the event that he disclosed the secret
of its customers, unlike the legislation in other countries such as Switzerland, Lebanon
and Egypt, which was not satisfied with the legal texts on professional secrecy, but also
devoted an independent law to this obligation, as it referred in the Algerian Monetary and
Loan Law to the need to refer to the Penal Code to apply the penalty.

It is noticeable from the text of the article that the legislator tolerates the penalty of
imprisonment from one month to (6) months because it is a short period compared to the
damages resulting from the crime of disclosing banking secret, and therefore the legislator
must reconsider the penalty of deprivation of liberty in order to prevent the occurrence of
the crime as it leads to the loss of credit and confidence, which is the basis of this banking
business on the one hand, as well as the loss of public confidence on the other hand. It is
also noted from the same article that it punishes anyone who discloses a secret that comes
to his knowledge on the occasion of carrying out his mission, as the punishment is
considered a personal infliction on the person who committed the act of disclosure as long
as he has done the act™®.

Section II: Exception to the criminalization of the disclosure of professional banking secret
(cases of permissibility of disclosure of secret)

It is decided to adhere to professional secrecy to protect the customer in the first
place, as he is the owner of the secrets entrusted to the bank, and there are persons by
virtue of their relationship with the customer against whom professional secrecy is not
invoked, in addition to that there are specific bodies in the Monetary and Loan Law that
do not invoke banking secrecy to protect the public interest, which we will refer to in this
requirement.

A Rersons against whomconfidentiality is not invoked:

It should be noted that the first person who does not consider confidentiality in his
confrontation is the customer in the first place, and then comes after him people who
share the customer's interest, provided that his banking transactions remain confidential,
whether while he is alive or after his death, which results in the bank not invoking the
secret in confronting them, and among these people we mention some of them, namely.

1- The customer’s representative or legal agent:

The considerations on which the banking profession secret is based include, in
addition to the personal aspect, a financial aspect, so it was logical for the customer to
share his secret with those who have representative authority in managing or disposing of
his money, and therefore there is no place to hide the secret from those entrusted by the
customer to manage his business as his authorized agent in managing his business and his
account manager, as these have the right to see the customer's secrets and the bank cannot
invoke the secret in their confrontation. Also, the effect of the obligation to bank secret
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also does not apply in the face of the customer's employees and employees authorized to
work in his name and for his account, since the customer is the owner of the secret, he has
the right to waive the secrecy of this secret to the account of the persons he wishes to
inform them of his accounts, as if the customer was a legal person such as a company or
institution. It is inconceivable that the secret should be hidden from his legal
representative or employees prescribed by the system of such legal person to carry out his
financial and banking transactions.

As for the agency, we believe that the general agent or whoever has a public power
of attorney has the right to view the accounts of his client if there is an explicit text in the
agency that allows the agent to review banks and see the accounts of the principal in them
or the like, such as the agent has the right to withdraw and deposit from the principal's
accounts in banks, and there is a special power of attorney in which the agent is granted
the authority to view the accounts of his client, and this power of attorney is usually
organized by the bank and is called a special bank power of attorneyzo.

2-Trustee:

If the customer is a minor or interdicted, he shall be replaced in the banking secret
by his guardian, guardian or custodian, as the case may be. The customer's representative
in this hypothesis is the only master of the secret and he is the one who can authorize the
bank to disclose it, and this does not require guardianship over oneself, but guardianship
over the money is sufficient.The trustee or trustee can request the bank to inform him of
the data and operations of the account of the minor or the garnishee, even if they were
prior to the decision to appoint him?'.

2-Hirs

The heirs receive the financial disclosure of their testator within the limits of the
principle of no estate until after the payment of debts, and the bank must, upon learning of
the death of its customer, notify its heirs of its financial position, because their right
relates to him from the day of his death. Therefore, the bank cannot invoke the secret
against the heirs, and the heirs become the stakeholders in the secret and the bank is not
allowed to disclose it unless it obtains permission from them to do so.

B Bodiies against which secrecy is nat invoked

In order to protect the public interest, it is decided to lift the banking secrecy
before some bodies that are empowered to monitor the financial and commercial practices
of banks, and in this regard the principle of banking secrecy defines exceptions in
Algerian law, as stipulated in Article 117, paragraph 4, of Law No. 11-03, as amended and
supplemented.

1- Lifting the bank secret by order of the judicial authority:

Article 117 of Act No. 11-03, as amended and supplemented, on cash and loans,
stipulates that the judicial authority, regardless of the bodies it represents, is excluded
from banking secrecy, and thus we find that: Bank secrecy shall not be considered before
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the Public Prosecution, in application of the provisions of article 36 of the Code of
Criminal Procedure, which authorizes the public prosecutor to directly or order the taking
of all necessary measures to search and investigate crimes related to the Penal Code.

Bank secrecy cannot be invoked before the investigating authority, in accordance
with the provisions of Article 68 of the Code of Criminal Procedure, which stipulates that
the investigating judge deems necessary to uncover the truth by investigating the evidence
of accusation and exculpatory evidence. Here, the principle of raising the bank secrecy
can be extended to the judicial police officer on assignment in accordance with the
provisions of Article 84 of the Code of Criminal Procedure, which stipulates that: "If it is
necessary during an investigation to search for documents, the investigating judge or the
judicial police officer acting on his behalf alone has the right to examine them before
seizing them", in addition to the judicial police officer, the investigating judge can be
assigned by deputizing any judge of his court or any of the investigating judges to carry
out as it deems appropriate, (Article 138 of the same Code). The lifting of bank secrecy
also extends to judicial police officers who carry out investigations in cases of flagrante
delicto felonies or misdemeanours (Article 45 of the Code of Criminal Procedure)®.

Bank secrecy shall not be invoked before the criminal judge, on the grounds that
every person who is summoned to appear before the court to be heard as a witness is
obliged to appear, take an oath and testify, and the judge is obliged to examine the
evidence and order its presentation in order to hear cases (Article 222 of the Criminal
Code). It should be noted that the military judicial authorities enjoy the same powers
vested in the ordinary criminal judiciary mentioned above.

2- Lifting the banking secrecy befare the adninistrative and supervisory bodies

The legislator has empowered some administrative bodies to access bank data,
even if they are confidential. The following institutions and bodies are concerned:

* Tax Administration:

The law grants tax administration agents who have at least the rank of controller
the right to conduct research and investigation with banks about their debtor's deposits
and accounts, as well as with regard to the preparation of the tax base for banks and
financial institutions and the preparation of third party tax bases, without invoking
professional secrecy against them (articles 312 and 316 of the Code). Tax on gross
income and tax on corporate profits).

* Qustors administration:

Professional secrecy shall not be invoked against customs agents who have at least
the rank of control officer and those entrusted with holding duties, and they may at any
time request access to the types of documents relating to operations of interest to them
(article 48 of the Customs Code).
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* Bookkeepers

Banks, financial institutions and branches of foreign banks are required to appoint
at least two (2) bookkeepers (Article 100 of Ordinance No. 03-11 as amended and
supplemented) in order to investigate the books and securities of the company and
monitor the regularity and correctness of the company's accounts, as well as the
correctness of the information provided in the report of the board of directors or the board
of directors, and in the documents sent to shareholders on the financial position of the
company and its accounts.

* Court of Auditors:

Banks and financial institutions whose funds or capital are of a public nature are
subject to the supervision of the Court of Auditors, and in the exercise of their functions,
officials and agents of the services and bodies subject to the supervision of the Court are
exempted from the duty of professional confidentiality (article 59 of Ordinance No. 95-20
on the Court of Auditors). General Inspectorate of Finance: The supervision of the
General Inspectorate of Finance is limited to banks and public financial institutions only,
and in the exercise of its functions officials of banks and public financial institutions
cannot invoke banking secrecy against them (article 13 of Decree No. 92-78 of February
26, 1992 defining the competences of the General Inspectorate of Finance).

* Competition Council:

The Competition Council is an administrative control body with legal personality
and financial independence, which ensures the protection of competition with broad
powers, as once notified, its president appoints a rapporteur to consider the request or
complaint. Securities Regulation and Control Committee: In addition to its functions, this
committee has a supervisory function, as it investigates publicly saving companies, banks,
financial institutions, brokers in stock exchange operations, and persons who, due to their
professional activity, evaluate their contributions to movable value operations or in quoted
financial products or manage securities.

Its qualified agents may request to be provided with any documents and obtain
copies thereof, without invoking professional secrecy?*.

National Authority for the Prevention and Combating of Corruption: The Authority
may request from departments, institutions and bodies affiliated with the public or private
sector or from any other natural or legal person any documents or information it deems
useful in detecting acts of corruption, without invoking professional secrecy.
Consequently, banks and financial institutions cannot invoke bank secrecy against them,
as any deliberate and unjustified refusal to provide them with the required information
and documents constitutes an offence of obstructing the proper administration of justice
(article 21 of the Law on the Prevention and Combating of Corruption). In conclusion, we
conclude that banks are obliged and obliged to disclose the secrets of their customers to
these bodies in order to preserve the public interest and public order of society.
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Conclusiont

At the end of this study, we reached several results and recommendations, namely:
In terms of our findings, they are: - Banking or banking secrecy is one of the very
complex issues, as it has shed a lot of ink at the legal jurisprudence level, as the latter
proposed several jurisprudential definitions. - The application of the sanction for the
disclosure of banking secret is not only to protect the customer, but also to protect
confidence in banks, to ensure the proper and orderly functioning of these facilities, as
well as to protect the public interest, strengthen the credit system and provide economic
stability. - The bank's commitment to preserve the secrets of its customers is not an
absolute obligation, but can be departed from in certain cases or so-called cases of
disclosure of banking secrets. - The legislator in Article 303 bis 3 of the Penal Code did
not impose an aggravated penalty for the legal person in general or the bank in particular
when committing the act of disclosure, but only imposed a fine.

As for the recommendations, they are: a clear concept of banking secrecy must be
developed through either the development of a special law for banks or the development
of an article in the Monetary and Loan Law referring to the concept of banking
professional secret, as we have seen, the Algerian legislator did not specify its concept.
The legislator must enact a special codification that defines the functions of banks, and
the cases of the responsibility of criminal banks in the event of disclosure of banking
secrets, and also shows the cases of permissibility of disclosure of banking secrets.
Determine the cases of banking secrecy in detail and the cases of accountability of the
bank and its employees in the event that they disclose the secrets of their customers.The
need to create a balance between maintaining the confidentiality of banking transactions
on the one hand and the public interest on the other. Not to use bank secrecy as an excuse
to hide suspicious transactions that harm the public interest.
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