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Compliance with the duty to mitigate damages
in legislation, jurisprudence and the judiciary

m(,wa Lol ygiSulf

(1 32l ) Costsa o L
dahmounhafid@yahoo.fr
i ety tJodd! Gy by ¥l &y
2024 J.“.jai 04 2024 )L 02 2023 yod4a 30

s gadeldl

psds W0 ASlel 1 ol JLBS Ade ol yo i dds) Lo day (Adglall 3gde B S1AT AL
Aed g3y (ale il A1 929 (LA L) A9l ade pdl) @BLAS (e dajy st b
Wla e eyl IS — dde S Amede cuws — ALGNH 2 Jieh alawl A A OF sl S
b plilin Rauay g pil) Ad) (3 kel ©F (guadddl gi HI DY (oo Cara Canly LA gy pilall CaadD
Adjlae F) A AGEN (e 508 G0 (o 2 A palt Olas ;i) Bl Jie bud e dFglS Ladlg
OadlES 2 AN cumly O (e (BN By co ot 1AgE (9B sitag )l NI (adldS il
oS AP (pe (SN dogal! ASIEN ulud (e Sl Aagaal Mg dalice dgdalt 2y ¥
<yt 39ILEN 2 5l jud ¥ adET Cconly (el

DU ot Adglne () mal) (addT (i oY) i 1 A Uall OLeSt

Abstract :

The creditor is obligated in netting contracts, after suffering damage as a result of
the debtor's failure to perform his obligations, not to take any action that aggravates the
damage, according to the theory of common fault, which is a negative obligation valued
and of great value, but there is a positive obligation represented in carrying out -
according to the nature of each contract - every action that would mitigate or eliminate
the damage. The duty to mitigate or minimize damages is not addressed directly by the
legislator, but rather incidentally, like other Arab legislations, while many Latin
jurisprudence has opposed the duty to reduce damage. Those who reject this duty justify
their refusal on the grounds that "the creditor's duty to reduce damages in contracts is
excluded, because it is difficult to ascertain the exact legal basis from which the duty to
reduce damages can be established in French law ",

key words: Mitigation of damage — reduction of damage — reasonableness of
measures — notification.
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- Peter Riznik , Some Aspects of Loss Mitigation in International Sale of Goods,Vj,Vol.14, No.267,
2010, P261.

® - H. L. et J.Mazeaud, et Chabas, Lecons de droit civil 111, septiéme edition,1989, n° 588 - 594,

Mazeaud Traité n° 1509
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>- . La cour de Cassation refuse d'imposer au créancier le devoir de minimiser le dommage». V:

LAITHIER (Y ), Revue de Contrats, 1 Janvier , 2010, n° 1, p 52. V. aussi:
- Cass. Civ. 2eme, 19 mars 1997, n° 93-10914, Bull. n° 86.

- Cass. Civ. 2eme, 19 juin 2003, n° 01-13289, Bull. n° 203.

- Cass. Civ. 1re, 3 mai 2006, n° 05-10411, Bull. n° 214.
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" lorsque la victime avait la possibilité, par les moyen surs, raisonnables, et proportionnes , de
réduire I'étendue de son préjudice ou d'en éviter l'aggravation, il sera tenu compte de son

abstention par une réduction de son indemnisation , sauf lorsque les mesures seraient de nature a
porter atteinte a son intégrité physique ».
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« En matiére contractuelle, le juge peut réduire les dommages et intéréts lorsque la victime n’a pas
pris les mesures sires et raisonnables, notamment au regard de ses facultés contributives, propres

a éviter I’aggravation de son préjudice ». V: Catala ( P ), Avant- projet, de réforme du droit des
obligations et de prescription ministére de la justice, documentation francaise 2006.

° - Avtar Shngh, Cintrat & Spicific relief, 10 Edition, Easten Boot Company, 2008, p, 516.

1% _ catherine Elliott and Frances Quinn,Contract Law, Fourth Edition, Sweet & Maxwell, London,
2009, P 343.
" _ G., H. Treitel, The Law of Contract, 11. Edition, Sweet & Maxwell London , 2003, P 976.

"2 - Mentioned in Robert J. Potts. Avoiding losses a landlord’s duty to mitigate.
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Jack Beatson and Andrew Burrows, Anson's Law of Contract, Tweenty ninth Edition , Oxford
Unversity Press, New York, 2010, P555.
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- Alexander Komarov, Limimtation of contract damages in domestic legal system and
international instruments, Hart Publishing, London, 2008, P 259-264.
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" lorsque la victime avait la possibilité , par les moyen surs, raisonnables, et proportionnes , de
réduire I'étendue de son préjudice ou d'en éviter l'aggravation, il sera tenu compte de son

abstention par une réduction de son indemnisation , sauf lorsque les mesures seraient de nature a
porter atteinte a son intégrité physique »

:[_,AMZS
John Cartwright and Simon Whittaker, Reforming French Law of Obligation (Comparative

Reflections on the Avant- Projet de reform du droit des obligations et de la prescription (the Avant
—Projet Catala), Hart Publishing, London, 2009, p 858.
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