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Abstract:

During the last three decades. The world has known on important and crucial change indifferent fields
(politician .economical .social and cultural ) as direct result and consequence of the so called globalization
phenomenon and its new rules and condition that caused the growth of a new economical climate which is
distinguished by its opened and high competition free of limits and protecting barriers .this obliged nation
mainly developing ones too review old economical policies and to follow new plans and styles so that they can
get involved in this new globalized economy in economy in order that they can provide good circumstances and
good natives . They have to offer different concessions and temptation sand incentives in order to bring more
and more foreign investments and gain highly developed technology and localize it so that nations can raise
competition and commercial capabilities. In this content many studies try to consider that the system of
industrial property rights are the most important and mort significant tools that the nation may rely on in setting
up its economical policy . The question in which this paper seeks an answer could be to what extent loyalty rules
may affect in order to protect these rights so that the process of bringing foreign investments could work and all
what is linked to as transfer and localization of technology . and is the high degree of protection given by the
nation to these rights considered an active element and a good native for the success of the operation?

key words: Multinational companies, foreign investment, technology transfer contracts, industrial
property rights, global markets.
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Foreign investment and technology transfer

Introduction:

Investments is currently one of the most important factors that influence
the economic and social development process, It is in addition to being an
important means of financing that allows securing the production of goods and
services and providing job positions, it also constitutes an important channel of
technology . Most development and developing countries alike see FDI
accompany resettlement of technology that has the savior of economic
underdevelopment, with its poverty, unemployment, ignorance and disease,
adopted economic policies based on openness and the provision of various
facilities and incentives, which led to the emergence of strong competition
between countries in order to win as much foreign investment as possible on their
land, and bet in order to succeed in

Implementing their investment plans on many different factors of stability.
Political, liberalization of private initiatives, promotion of the labour market,
qualification of professional competencies, upgrading of the competitiveness of
enterprises and projects, and the development of appropriate legal systems to
encourage the business climate, support investment and protect intellectual
property.

There is no doubt that each of these factors has some part of the impact on
the process of attracting investment and technology transfer, but we will not be
analyzed for all these complex and interrelated issues and we will only look at the
relationship of industrial property rights to FDI and technology transfer and the
extent to which that relationship may have an impact, because of the global trend
towards the primacy of commercial aspects of intellectual property rights as an
important element in the knowledge and technology economy, which has made it
on first hand. With the attention of the various authorities in countries that wish to
achieve balanced economic development, on the second hand, it provokes a wide-
ranging doctrinal debate, both among economists and jurists The problem that
this paper is trying to answer is the nature of the relationship between investment
and technology transfer, and then the extent to which tighter rules for the
protection of industrial property rights may have an impact on attracting foreign
investment and technology transfer

Addressing these problems requires us to divide the subject into two main
points, first, the concept of investment and its role in technology transfer (first
topic), and in the second we address the impact of the rules of protection of
industrial property rights on foreign investment flows (second topic) and

-194 -



Dr. Ferhat Hamou - University of Mostaganem (Algeria)

conclude with a conclusion with a conclusion reflecting the results and related
recommendations

I - concept of investment and its role in the f technology
transfer

Investment plays a significant role in boosting economic capabilities and
reducing disparities and differences in levels of technology which makes the
intense competition among states to attract investors and a greater investment
through the development of its financial incentives , economic legal ; then
investment became accordingly bet all nations , developing and developed, rich
or poor , compete each other .

A- definition and types of investment:

Investment is one of concepts that occupy an important space at the local (
national ) and international toward under given its economic and legal
consequences and even political, particularly as a tool of international relations,
while the subject of investment matters not very much in this study only in terms
of its relationship with the industrial property rights protection however , we will
return to its definition and statement of sorts commensurate with the need for it as
one way prominent in the transfer of technology and development.

1- Definition of investment and indicators:

, investment in general is a process that aims to move capitals and use it to
generate new productive capacity that contribute to the development of such
funds and greater economic return from it , as can be defined in other words more
specific and more concrete that the process by which capitals owned by
individuals or companies left in certain moment for a period of time in order to
obtain financial return and receive back in future more, that may compensates and
also the possible loss of the purchase value caused by inflation factor in addition
to providing a good profit as a result of bearing risk factors that represent the
possibility of not realizing these incomes ™.

Although this definition seems to be general and holistic investments have
different types according lead us to its fields and media which means that each
type of investment has a particular and specific definition.

if we take into consideration the control index and the management of the
project invested , we will encounter two types of investment . the first one is
called the direct investment which have invested a certain amount of control in
the project and participation in management and not be limited to export capital
in the form of finance but play a role in preparing a package that includes the
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creation of the project and the supply of technology and expertise and
administrative regulation and rehabilitation of workers and the staff training >

the second type of investment is called the indirect investment in which the
role of the investor will lee only offering capitals as official holdings and stocks
and bonds, loan guar antes for the capital invested , it does not halve any role in
command or control or participating in project management this type of
investment is known as investment in portfolio .

However. if we take into consideration the geographical index , We will
encounter also two types of investments there is the local (national) investment in
which the capitals are invested in the national country of the investor ®

There is also the external (foreign) investment where the investor’s capital
are directed to a different foreign nation.

It should be noted that many indexes most contribute in the same time to
give complex figures of this and that perhaps”.

most important types of investment that is highly connected to technology
transfer so as to industrial propriety right is the foreign direct investment which is
currently analyzed and ranging doctrinal debate (economists and jurist ) since it is
linked to and affect international relations economically and often politically.

2- Foreign investments and its importance in boosting development:

It is clear through the extrapolation of the development in the world
economy during the eighties of the last century increased role and importance of
foreign investment to stimulate and support the development process .foreign
investment becomes one of the most important financial sources mainly after the
increase in external debts and the decrease of international debt movement. This
role grows more and more after the establishment of the world trade organization
(WTO) in 1995 consequently, the phenomenon of internationalization of
production process and the globalization of capitals by increasing economic
liberalization that relies on trade on market mechanism and the movement of
capital across multinational corporation (MNC). In this new trend, foreign
investment has become prominent as an important medium to boost and
accelerate economic growth and realized economic and social development
especially in developing countries.

Foreign investment whether direct or indirect is based on the fact that the
foreign investor how to own all or part of the financial sources invested in the
targeted project °.

The importance of foreign investment for his services to economic
development and reduce their burden and its contribution to generate savings with
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the flow, in addition to the size of real resource available for use and also include
the possibility of increasing the efficiency of local resources. its can more over
result in activating unused resources and contributes to the transfer of modern
technology in the fields of production , marketing and practice management
activities .

The foreign investor and the intended investment may reveal the targeted
aims and results after the investment process. that foreign investment can be done
through a joint project between two parties is one of national and the other
foreigner , , the two parties cloud be the local government of each one or via
personalities related to them . in this way, targets can be defined in order to rise
investment to the level of contribution and perfection not only the economic
aspect but also the political one® . the two parties may be different one part
represented by his local government or a general personality related to it or
international organization while the second party can be a particular personality
(an individual or an private company)’

However, the two parties are often private person, as foreign investors
prefer that their local partners be individual or private company because they
believe that private local party is more willing than government employees to
provide the necessary local work, expertise and services that the project requires
for its production operations

Now a days, multinational companies are considered the most important
part in direct foreign investment particularly when he notice this increase of their
influence and domination on the world economic branches in addition the
growing of the contemporary technological revolution outputs that are dominated
by the multinational companies® dominate more and more on the available
economical capacities among which foreign investments multinational companies
rely mainly on the diversity in economic activities until the last two decades of
the previous century , multinational companies relied on industrial investments in
the industrial developed countries in CDEO and they relied also on the extraction
investment such as oil extraction in less developed countries . but in the two last
decades of the previous century and the beginning of the this century the
domination of multinational countries grows more on the domain of services in a
magnificent way like media and communication , insurance , financial and
banking services.’

foreign investment of the multinational companies takes the following
forms :
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* The foreign investor (often a multinational company ) would found a
company that is owned by him in full of its assets and is not shared by any local
party; this form of investment is most preferred by multinational companies
because it offers more domination of the parent company over the affiliated
company or branch .

* The foreign investor (the multinational company ) may join a local
company by possessing a part of its capital

* The establishment a new company between the foreign investor (the
multinational company) and local party through which they can make use of
corporate project ( a joint-venture project ) managed and administrated subject to
the agreement of the two parties . ° Multinational companies are currently
playing a major role in the implementation of investment project in various forms
and types, mainly with the trend towards globalization of the economy. What
meters in this discussion is related mainly to the big role of these companies in
enriching the technological ac inventory by transferring the technology they
possess to serve the development path of host countries...would. foreign
investment achieve such this goal ?

B - foreign in investment role in technology transfer:

It’s right that the main goal of the foreign investor (the multinational
company) when moving to another country is profit and not otherwise, but
achieving these desired profits often based on the competitive advantages of that
investor and it has already been pointed out that maintaining competitive position
and superiority in any market is due to the knowledge and technological balance
of economic actors and as an arrangement,

Consequently the investment project directly or indirectly will give the host
country the opportunity to benefit of that technological support which means that
the foreign investment from this point is considered an important channel for
technology transfer **

this can be done by the benefiting of the local companies in the host
country from the channels of communication that are available to them or these
recognized in the process of participating in joint venture projects or through
laving contact with the foreign projects by adopting reverse engineer style or by
imitation style or by using many other methods such as benefitting from the
experience and skills of the workers moved from the investing companies .In all
ways , the foreign investment will be a motivating and contributing factor for the
host countries to increase them production through the modern technology related
the joint venture .This can’t be done without that process because is not available
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in the market or highly expensive since to abandon their technology through
direct licensing . Furthermore, the technology gained by the host country is often
more sophisticated than that one gained through licensing or abandoning™.

the foreign investment also motivates the local companies to step forward
after the joint venture in expenditure on research and development so that
technological bare may grow and have a place in the market if they are eager to
stay there and continue they can beneficiate *%, through imitation of the skills and
competencies of production and marketing and management types that can be
gained from the joint venture .this will be a crucial factor to increase the
competition level that will motivate the local companies to increase the quality
and diversity of their production .

however , despite all these information and data , the subject is not so easy
because the multinational companies are too discreet and prudent to maintain its
technological power and distinction and their economic domination therefor they
exert the utmost care and caution in revealing their technological stocks, and this
is evident, especially in the way they deal with local companies and access in
technology, it is not available in the simplified from that we might imagine,
therefor, the multinational companies’methodds of dealing with this issue are
numerous according to several considerations such as the type of technology, and
level of development of the host country , the ability of assimilation technology
in the host country , the volume of the market targeted and monopoly advantages
that can be gained . the multinational companies always favors from options and
styles when dealing with technology seeker they may prefer the cession option or
licensing and may deliberate on the path of joint- venture or other' .

The dominating factor in technology transfer process through the foreign
investment will always be the man production and expansion achieving more and
more profits , therefor , multinational companies will allow technology transfer
that allow them more and more profits™.

II - The impact of industrial property rights protection rules on
foreign investment flows

Empirical economic research and studies notice that any economical
projects (most often a multinational company) when they decide to invest in
another country, they always have intention of expansion in the market more than
other competition , they have the desire to achieve more profits , consequently ,
the foreign investor never actor move outside his country only if he has the
capabilities and advantages that will guarantee his persistence In facing the risk

- 199 -



Protection of industrialproprety rights and its impact on

Foreign investment and technology transfer

of the other competitive projects in order to win the competition and to gain all
the profits targeted in the host countries™

these studies achieved these results : he advantages that influence the
behavior of the investor and encourage him to move and invest in foreign country
are various same have relation with competition ability and monopoly advantages
, others have relation with technological and marketing excellence *'another one
has relation with the personal concern from all that advantages in this study ,
comb eth e importance of technological excellence and the big part of the
technological resources the project must have in order to be able that to in a
foreign country

This technological resources will be used by the project in external markets
through different tools **and means among which the direct foreign investment.

The question that imposes itself here is about relationship between the
protection of industrial property and foreign direct investment, so is it possible to
consider that the level of protection in the host country may affect in the
attraction of investment? Is this protection a necessary and important condition so
that investors decide to invest with confidence and peace of mind?

in fact , the answer of such question is not simple or easy as it appears,
jurists who dealt with this issue were divided between supporter of the role of
protection as an important and principal motives in the process of direct foreign
investment . other deny and refuse this role at all .

A - Advocate the role of the protection to attract investment:

Some claim that the strong protection of industrial rights would support
and encourage, in general, the motives for direct foreign investment mainly the
one directed to the developing countries' . These rely on the fact that the high
protection of industrial property rights will certain by increase the profits from
the invested projects since it leads the expansion of the market by opposing and
fighting counter feinting and imitation internal and external ° - this gives a safety
valve and highly good guarantee to the foreign investor ( multinational
companies) in the host country , however despite the clear reason of this branch
of always is theoretically , reality asks another important debating question: what
is suitable manner and the best means to exploit the resources the industrial
property right , is it by licensing or the direct investment ?

Here supporter of this trend claim that the level of protection determined
the suitable means. The high protection lead to using licensing means since the
foreign investor feels peace in mind and secure in exploiting his resources which
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encourages him to licensing to other abroad”. However, the weak protection may
lead to preferring the direct foreign investment.

In support of this attitude, jurists followed same empirical studies and real
experiences done by economical jurists and scalars in order to knows the defined
option that encouraged the American companies to invest outside the USA .
According to the study held by the scalars Mansfield and tee , j ,y it was clear that
the low protection of industrial property rights greatly affected in allowing direct
American investment in foreign countries .

Another study by Muskus.k revealed that multinational companies prefer to
import and increase sales and investment or technology transfer as a response to
the high protection of the industrial property rights . %

supporters of this opinion see that the weak protection gives way to the
direct foreign investment because of the advantage linked to the cost of
technology transfer from the mother company to its affiliates or among affiliates
them olives in comparison to the general costs if licensing or because of the
supervising and performance monitoring to whom they give the license .

other see that the influence of the protection even if it is expected but it
differs from an economical area to another depending on the technological and
date accumulation used in the project if the economic area relies or technological
resources or huge date, it will be affected more and more by the strength and the
weakness of the industrial property protection which is the case for drugs and
chemical industrial area ,biotechnology genetic engineering and informatics

things differ for areas that relies less in technological know ledge in which
the direct foreign investment in less affected it is the case for mining industry and
met allergy and activities of purchase and distribution *“the decision to invest or
not depends greatly on the idea of easiness and tendency to industrial imitation .
when even the industry tends to be easy in imitation, the investing companies
prefer to protect it through the direct production, but the opposite will happen
whenever the industry is very sophisticated and very difficult to be imitated ,
licensing will to the best option and here they must take into consideration the
status of the host countries in meters of technological and scientific welfare and
growth® .

the summary from all this explanation of the opinions of supporters is that
multinational companies are not inclined to investment in countries that how
weak protection to industrial property rights in case they decided to invest in
countries that hare weak protection they chose the projects totally owned by then
and never prefer corporate projects with local parts, furthermore , they never take
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the risk of modern technology transfer and chose only secondary steps of
production®.

B - The denial trend of any role of protection in attracting DFI:

opposing the previous opinion that links the level of protection of industrial
property rights to the flux of investment many other economist see that there is no
link nor influence that can be expected from the good or weak protection at all
multinational companies never consider any into consideration other factors and
natives that have no relation with industrial protection rights at all . This is proved
by some statistics done on same countries that have a big flow of investment even
if they don’t have any system of protection or have only weak protection level®'.

Supporters of this opinion see that companies particularly from industrial
countries invest abroad in order to increase their profits and maximize their
scientific and technological powers and administrative skills. this decision is most
often, based on the purpose to block the way against expected competitors
particularly when the risk to lose the market seems to be obvious.

On the other hand, encouragements and natives presented by the host
countries play a vital role in attracting foreign investment regardless of the
protection of the industrial property rights matters . Countries (mainly developing
ones) might compete in presenting an differing legal, economic and financial
temptation to gain a porting investment from multinational companies®. Other
considerations related to the size of the host market in matters of population or
per capital or income or the both (can be added) in addition to new material
stocks , skilled staff and labour wit mow wages if possible as well as the excellent
geographical situation and its relation with the neighboring countries markets *.

Supporters of this opinion prove their point of view by the experience of
the some undeveloped countries that made up their rules and lows and created
new ones in matters of protection of industrial property rights to be in agreement
with the Trips accord. This action didn’t lead to any increase in attracting foreign
investment but on the contrary, foreign investment decreased a lot in these
countries more than before®.

Supports off this opinion add that industrial property rights seem to create
monopoly status that may affect negatively the flow of direct foreign
investments®".

either fir these having the property of these rights (multinational
companies) since their monopoly status allow them to achieve many profits
without the need to move their projects outside their native countries which is the
case also for their competition, since the monopoly fact among them prevent
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them from the monopolies market this is proves by the study done by the united
nations that achieved the conclusion that invented companies in the developed
countries may possibly , according to the current economic system particularly
after the trips agreement , go directly to sell productions and services that include
inventions instead of technology transfer via direct foreign investment or
licensing *.

Conclusion:

the truth that can be concluded after this juristic debate about the impact of
the protection of industrial property rights on FDI flows is that thieve is no clear
and crucial practical proof in this matter . most practical studies find out many
different results most often not proved because of the different information and
considerations that interfered with the nation of the protection of industrial
property rights that affected the foreign investors ( multinational companies )
when they decide to invest abroad to prove such conclusion , we can see back the
progress of the foreign investments movement from the sixties of the last century
until the beginning of the nineties when the protection of industrial property
rights was not one of the motives for the foreign investment flow® . Things
changed after that mainly in the composition of modern goods and services in
which technological knowledge has become the decisive factor and the crucial
motive in the competition this affected the state of foreign investment flow with
the consideration of sectors and fields of investments and their sensitiveness to
imitation in addition to considering other facts and motivating factors
.consequently® | the flow of direct foreign investment in a particular country
nowadays is based on different factors among which there is the protection of
industrial property rights which does not greatly so affect . its influence if found ,
differs from one sector to another from one fields to another according to the
amount of scientific research and technological development and progress as well
as the possibility to imitation and so forth *.

At the end of this study, we review some of the results and
recommendations that could be found successively:

Results:

A- There is no dispute that intellectual property rights in general and
industrial property rights in particular have become, at least since the last decade
of the last century, a serious consideration and one of the most prominent bets on
which most countries, developed and developing alike, depend, so there is a
tendency towards strengthening and tightening their protection systems in line
with the phenomenon of economic globalization and subsequent integration in

- 203 -



Protection of industrialproprety rights and its impact on

Foreign investment and technology transfer

national, regional and international markets as a result of the removal or easing of
barriers to trade, investment and technology transfer.

B- Foreign direct investment in particular is becoming increasingly
important and its role, since it is not only a source of financing but also an
important tool in the transfer of technology to states and supplying them with
production and marketing techniques

C- The means and methods by which industrial property rights can affect
investment and technology transfer are so numerous and complex that it is
difficult to say that strong protection rules are the only factor that increases
foreign investment flows, as evidenced by the fact that countries such as China
and Brazil are often accused of weak IP protection systems, yet they are among
the most attractive and attractive countries for foreign investment

D- Foreign institutions and companies, when they decide to invest in a
country whose main objective is to obtain profits, which are usually interfered
with by a range of elements, factors and options that are differentiated between
them (such as simply exporting their products, granting a license or entering into
a joint venture with a local party or establishing a branch in the country
concerned), the result is that the choice of the investing institution with industrial
property rights is influenced as much as its profits.

Recommendations:

A- Since globalization in all its manifestations has become an imposition,
developing countries, including Algeria, must accelerate their involvement in
international and regional economic regulations (e.g. World Trade Organization,
OECD, Word Intellectual Organization etc.) and take advantage of the advantages
and opportunities available so that they are not vulnerable to isolation,
marginalization and inability to confront different blocs

B- Developing countries and Algeria must be one of them, and in order to
attract investment sought and to attract technology, it does not go far in granting
concessions and facilities that may have negative repercussions on the economic,
social and cultural interests of their peoples, especially since the developed
countries and their capital companies have the aim of obtaining maximum profits,
even at the expense of legal rules and moral values. Many of the experiences of
some developing countries have shown the extent of the damage done to them as
a result of excessive concessions and non-incentives. Justified under the guise of
attracting foreign investment and promoting the transfer of technology, it has only
been exploited and depleted by its natural resources and capabilities
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