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Abstract:  

Among the most important topics covered by the constitutions of most countries is 

the organization of their three executive, legislative and judicial powers. The importance 

of these powers is demonstrated by the place assigned to them by the constitution, both in 

terms of their place in the constitutional document and in terms of membership conditions 

in them, as well as the functions they exercise. 

 This study comes to show the importance of one of these powers, which is the 

executive power, by clarifying the place of the President of the Republic in the last 2016 

Constitutional Amendment, and this is by identifying the most important constitutional 

revisions included in relation with the head of the Executive power both in terms of the 

conditions to be eligible for  the presidency, the presidential vacancy , as well as the 

functions assigned to him in ordinary and extraordinary circumstances. 

key words: Executive power – Constitutional amendment – President of the 

Republic –Election – Presidential term . 

 

  :الملخص

يٍ تين أْى المىاضيع انتي تشًهها دساتير أغهة انذول ْى تُظيى سهطاتها انخلاث انتُفيزيح، 

. وتتثين اهميح ْزِ انسهطاخ يٍ خلال المكاَح انتي خصصها لها انذستىس سىاء يٍ انتششيعيح وانقضائيح

حيج تشتيثها في انىحيقح انذستىسيح ويٍ حيج ششوط انعضىيح فيها وكزا المهاو انتي تماسسها.تاتي ْزِ 

انذساسح نتثياٌ اهميح احذي ْزِ انسهطاخ وْي انسهطح انتُفيزيح يٍ خلال تثياٌ يكاَح سئيس 

، ويكىٌ رنك يٍ خلال تحذيذ اْى المىاضع انتي 6102ىسيح في انتعذيم انذستىسي الأخير نسُح الجًه

شمهها انتعذيم انذستىسي تانُسثح نشئيس انسهطح انتُفييح سىاء يٍ حيج ششوط انتششح نهشئاسح، 

   .حانح شغىس يُصة سئيس الجًهىسيح وكزا المهاو المىكهح نّ في انظشوف انعاديح وغير انعاديح

الإَتخاب  -يح سئيس الجًًهىس -انتعذيم انذستىسي -انسهطح انتُفيزيح  :الكلمات المفتاحية

 .انعهذج انشئاسيح –
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Introduction: 

The constitution of the People’s Democratic Republic of Algeria of the 

year 2016
1
 is the fundamental law of Algeria, the contents of the constitution are 

Preamble, four titles and transitory provisions. 

The first title named the general principales governing the Algerian 

society
2
, The second title concern the organization of powers divided into three 

chapters which are, the executive power represented by the President of the 

Republic, the Prime Minister and Governement, the legislative power a 

parliament consisting of two chambers the People’s National Assembly and 

Council of Nation, and the Judicial Power consisting of The Supreme Court
3
, the 

Council of State
4
 and The Court of Jurisdictional Conflicts

5
 . 

The third title, concern the supervision, election observation and 

consultative institutions, and the last title the fourth one is on constitutional 

amendment, and the constitution is ended by the transitory provisions. 

The importance of the subject 

The first thing that we notice about the executive power is its place in the 

constitution, which has been always and since the 1996 Constitution in the first 

chapter of the title two concerning the organization of powers, which proves its 

place in the constitution. 

The President of the Republic occupies an important position due to the 

wide powers that he enjoys compared to the powers of the Prime Minister and the 

powers of the legislative power. This study comes to highlight the superiority of 

the President of the Republic in the constitution, despite some amendments 

related to the conditions for his candidacy or the exercise of his powers. 

The problem of the study: 

The question that we could ask is what are the most important amendments 

and revisions concerning the President of the Republic in the 2016 constitutional 

amendment? 

Methodology used: 

In this study, we will follow the method of analytical legal research by 

studying the multiple articles of the Constitution. 

General Division of the study: 

The topic will be dealt with through two sections, the first section is about 

the conditions to be eligible for the presidency and exercise the functions: it 

consists about the new conditions to be eligible for the Presidency, the 

presidencial term (and liability during the term) and vacancy, and the case of 

resignation or death of the president. 
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The second section is about the functions of the President of the Republic: 

under normal and unusual circumstances. 

Section I: The conditions to be eligible for the presidency 

and exercise the functions 

The Executive Power is represented by the President of the Republic, The 

Prime Minister and Governement. The President is the Head of State; he shall 

embody the unity of the Nation, be the guarantor of the Constitution. He shall 

embody the State within the country and abroad and shall reserve the right to 

address the Nation directly
6
. 

And the President of the Republic shall be elected by universal, direct and 

secret suffrage and the election shall be won by an absolute majority of votes 

cast
7
. He shall exercise the supreme magistracy within the limits defined by the 

Constitution.
8
 

The 2016 Constitutional Amendment introduced new conditions to be 

eligible for the presidency (A), and the presidential term and its limits (without 

any changes about the liability of the President), and the case of resignation or 

death of the president (B). 

A) The conditions to be eligible for the presidency:  

As we notice that new article 87 of the 2016 Constitutional Amendment 

introduced new conditions for the candidature to the Presidency about the 

nationality or citizenship of the candidate, his or her mother and father and his or 

her spouse’s nationality, and about the permanent residence. 

So to be eligible for the Presidency of the Republic, the candidate shall: 

− not have acquired a foreign nationality; 

− have, solely, the native Algerian nationality and certify the native 

Algerian nationality of the father and mother; 

− be Muslim; 

− be forty (40) years old on Election Day;
9
  

− enjoy full civil and political rights; 

− prove the exclusive native Algerian nationality of the spouse
10

; 

− justify a permanent residence only in Algeria for a minimum of ten 

(10) years preceding the submission of the candidacy; 

− justify his participation in the Revolution of 1 November 1954 for the 

candidates born before July 1942; 

− justify the non-involvement of the parents of the candidate born after 

July 1942, in hostile acts against the Revolution of 1st November 1954; 
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− submit a public declaration of his movable and immovable property, both 

inside and outside Algeria. 

Other conditions shall be prescribed by an organic law.
11

 

We notice comparing with the 1996 Constitution that the new revisions 

about the conditions to be eligible for the presidency concerned four important 

subjects: 

The candidate for the presidency must prove that he has not acquired a 

foreign nationality, and must certify native Algerian nationality of the father and 

mother; prove the exclusive native Algerian nationality of the spouse, and justify 

a permanent residence only in Algeria for a minimum of ten (10) years preceding 

the submission of the candidacy
12

. 

These new conditions came to reinforce the place of the President in the 

constitution and to prove the loyalty of the candidate for the presidency of the 

Republic towards the country. 

B) The rules to exercise the functions of the President of the Republic: 

Most of Constitutions introduced some rules to exercise the functions of  

the president ,We will see in the following subtitle, how the 2016 Constitutional 

Amendment has introduced some revisions about the presidencial term (without 

any changes  about his liability system) (1), vacancy and the case of resignation 

or death of the President(2). 

1 - The presidential term and liability: 

One of the most important revisions of 2016 Constitutional Amendment is 

the presidential term, it shall be (5) five years; it is the head of state term length, 

the President of the Republic may be re-elected for once. And it is the Head of 

state term limits.
13

 

Comparing with the 1996 Constitution and its revision in 2008 we notice 

that the 2016 Constitutional Amendment came back to the same presidential term 

of the 1996 Constitution, the presidential term was five (5) years, And the 

President of the Republic may be re-elected once. (Article 74 of the 1996 

Constitution/ Article 88 of the Constitutional Amendment), unlike the revision of 

2008 where the presidential term was not limited, the President of the Republic 

may be re-elected
14

. 

What is wrong with the constitutional amendment of 2016 related to 

the presidential term, although it is more correct than its predecessor for the 

year 2008, as it is permissible to take up only two terms which guarantee the 

rotation of power, that the amendment did not specify whether the two 
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presidential terms are consecutive or can be separate so that the meaning of 

the article does not contain any ambiguity. 

And to start the exercise of the functions the President of the Republic shall 

take an oath before the people and in the presence of the high authorities of the 

Nation, during the week following his election. And he shall take office after 

being sworn in.
15

 

The oath has been introduced as a condition before taking office in all 

Algerian constitutions; the oath is the same since the constitution of 1996, it shall 

be taken by the President of the Republic in Arabic language in the following 

term:  

“In the Name of Allah the most Merciful the most Compassionate. 

Faithful to the great sacrifices and to the memory of our martyrs as well as to 

the ideals of the eternal November Revolution, I do solemnly swear by Allah the 

Almighty that I shall respect and glorify the Islamic religion, defend the 

Constitution, see to the continuity of the State and provide the necessary 

conditions for the normal functioning of the reinforcement of the democratic 

process, respect the free choice of the people as well as the institutions and laws 

of the Republic, preserve the integrity of  the national territory, the unity of the 

people and the nation, protect the freedoms and the fundamental human and 

citizen’s rights, work relentlessly towards the development and progress of the 

people and endeavor with all my strength to achieve the great ideals of justice, 

freedom and peace in the world. And Allah is my witness”
16

. 

During the presidential term, the President of the Republic does not 

have any political responsibility, as he is not responsible before Parliament, 

and he can not be removed from office, which confirms the strength of the 

President’s political position in the constitution.  

The only liability raised by the Constitution since 1996 without any 

changes in its successive amendments, including the amendment of the year 

2016 during the exercise of functions, is the establishment of responsibility in 

the event of high treason in accordance with article 177: “A High Court of 

State shall be established to review acts which can be qualified as high 

treason by the President of the Republic, and crimes and offences by the 

Prime Minister, perpetrated as they exercise their functions.The 

composition, organization and functioning of the High Court of State, as well 

as the applicable procedures, shall be established by an organic law”
17

. 

since the 1996 constitution to this day, the organic law regulating the 

High Court of the state has not been issued, making it difficult to raise the 
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liability of the President of the Republic for acts related to the function, 

especially when it is difficult to give an accurate concept of the crime of high 

treason. 

The absence of political responsibility and the absence of an organic 

law defining the criminal responsibility of the President of the Republic with 

regard to acts related to the function, constitutes an imbalance between the 

powers exercised by the President and the responsibility system resulting 

there from, which leads to the need to review the responsibility system as a 

whole. 

2 - The Presidential vacancy, resignation or death: 

Some changes have been included in article 102 concerning the vacancy, 

resignation or death of the President of the Republic.Starting by the Article 102, 

When the President of the Republic, because of a serious and lasting illness, is 

totally unable to perform his functions, the Constitutional Council shall meet de 

jure and, after having verified the reality of the impediment by all appropriate 

means, it shall propose, unanimously, to Parliament to declare the state of 

impediment
18

. 

Parliament, convened in a joint session of both Chambers, shall declare the 

state of impediment of the President of the Republic, by a majority of two thirds 

(2/3) of its members and assign, as an acting Head of State, for a maximum 

period of forty-five (45) days, the President of the Council of the Nation who 

shall exercise his prerogatives in accordance with the provisions of Article 104 of 

the Constitution.If the impediment continues at the expiry of the period of forty-

five (45) days, there shall be a declaration of vacancy by a resignation de jure, in 

pursuance to the procedure referred to in the paragraphs above
19

. 

In case of resignation or death of the President of the Republic, the 

Constitutional Council shall meet de jure and declare the permanent vacancy of 

the Presidency of the Republic.It shall immediately communicate the act of 

declaration of definitive vacancy to Parliament, which shall meet de jure
20

. 

The President of the Council of the Nation shall assume the function of the 

Head of State for a maximum period of ninety (90) days, during which 

presidential elections shall be organized.The Head of State, so designated, may 

not be a candidate for the Presidency of the Republic
21

.  

In case of coincidence of the resignation or death of the President of the 

Republic with the vacancy of the Presidency of the Council of the Nation, for any 

reason whatsoever, the Constitutional Council shall meet de jure and declare 

unanimously the permanent vacancy of the Presidency of the Republic and the 
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incapacity of the President of the Council of the Nation.In this case, the President 

of the Constitutional Council shall assume the function of the Head of State, in 

pursuance to the terms provided in the preceding paragraphs of Article 102 and 

Article 104 of the Constitution.He can not be candidate for the Presidency of the 

Republic
22

. 

The Government in office at the time of the impediment, death or 

resignation of the President of the Republic cannot be dismissed or reshuffled 

until the new President of the Republic undertakes his duties. 

If the Prime Minister in office becomes a candidate for the Presidency of 

the Republic, he shall resign de jure. The function of the Prime Minister shall be 

assumed by another member of the Government appointed by the Head of State
23

. 

During the periods stipulated in Articles 102 of the constitutional 

amendment, the provisions in paragraphs 7 and 8 of Article 91 and Articles 93, 

142, 147, 154, 155, 208,210 and 211 of the Constitution may not be applied. 

During these same periods, the provisions of Articles 105, 107, 108, 109 and 111 

of the Constitution cannot be implemented without the approval of Parliament, 

convened in a joint session of both Chambers. The Constitutional Council and the 

High Council of Security ought to be consulted beforehand
24

. 

 

Section II: The functions of the President 

 of the Republic 

The constitution defined the functions of The President of The Republic 

under normal (A) and extraordinary circumstances (B). 

We will see in this section the most important revisions about the functions 

of the President of the Republic in the 2016 Constitutional Amendment. 

A) The powers of the President of the Republic under normal 

circumstances: 

We will introduce in this subtitle the powers of the President of the 

Republic in the executive field (1), then in the legislative field (2) to show the 

power of the President in the Constitution. 

1- The competences of the President of the Republic in the executive 

field: 

 The powers of the President of the Republic, In addition to the powers 

explicitly conferred upon him by other provisions of the Constitution, the 

President of the Republic shall have the following powers and prerogatives: 

1-He shall be the Commander-in-Chief of the Armed Forces of the 

Republic; 
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2- He shall be responsible for National Defense; 

3-He shall decide and conduct the foreign policy of the Nation; 

4-He shall chair the Council of Ministers; 

5-He shall appoint the Prime Minister, after consultation with the 

parliamentary majority
25

, and terminate his functions; 

6- He shall sign the presidential decrees; 

7- He shall have the right to grant pardons, the right to remission or 

commutation of punishment; 

8- He may refer, on any issue of national importance, to the people by 

means of referendum; 

9- He shall conclude and ratify international treaties; 

10- He shall award decorations, distinctions and honorary titles of the 

State.
26

 

- The President of the Republic shall appoint: 

1- to posts and mandates provided by the Constitution; 

2- to civil and military posts of the State; 

3- to posts decided by the Council of Ministers; 

4- The First President of the Supreme Court; 

5- The President of the Council of State; 

6- The Secretary General of the Government; 

7- The Governor of the Bank of Algeria; 

8- The judges; 

9- The officials of security organs; 

10- The Walis. 

The President of the Republic shall appoint and recall ambassadors and 

special envoys of the Republic abroad. 

He shall receive the letters of credence and recall of foreign diplomatic 

representatives, and In addition to those functions, an organic law shall determine 

the other judicial functions to which the President of the Republic shall appoint.
27

 

The President of the Republic shall appoint the members of the 

Government after consultation with the Prime Minister
28

. The Prime Minister 

shall coordinate Government action and The Government shall develop its action 

plan and present it in the Council of Ministers.
29

 

The President of the Republic may not, in any case, delegate the power to 

appoint the Prime Minister, the members of the Government as well as the 

Presidents and members of constitutional institutions for which no other mode of 

designation is stipulated by the Constitution.Similarly, he may not delegate his 
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power to call for referendum, dissolve the People’s National Assembly, decide on 

anticipated legislative elections and implement the provisions of Articles 91, 92, 

105, 107to109, 111, 142, 144, 145 and 146 of the Constitution.
30

 

In conclusion the most important amendment in the chapter of the 

executive power concerning the functions of the President is the selection of The 

Prime Minister after the consultation of the parliamentary majority,it create a 

better balance between executive power and legislative power
31

. 

2- The competences of the President of the Republic in the legislative 

field: 

The Constitution has limited exclusively the areas in which Parliament 

legislates in a set of articles including Articles 140 and 141, and as a result 

this reduces the scope of legislation allocated to Parliament at the expense of 

the regulatory power of the President
32

, which is considered as parallel 

legislation by some jurists.  

And the most important revision about the functions of President of the 

Republic in the chapter of legislative power in the 2016 constitutional amendment 

is that the legislation by ordinance shall be only for urgent matters and after 

consultation with the Council of State
33

. 

So In case the People’s National Assembly is in recess, or vacant between 

parliamentary sessions, the President of the Republic may legislate on urgent 

matters by ordinance, after consultation with the Council of State. But it 

stays difficult to give a definition to the meaning of the urgent matters. 

The President of the Republic shall submit the texts he adopts for 

ratification to each of the Chambers of Parliament at their next session and 

Ordinances not adopted by Parliament shall be null and void. 

The President of the Republic can legislate in others cases, as state of 

emergency, and non adoption of the finance law by parliament within a maximum 

period of seventy-five (75) days, as from the date of its submission
34

. This 

confirms the large competence of the President of the Republic to legislate by 

ordinance. 

Always in the field of legislation, the President of the Republic may in 

accordance of article 145 of the constitution, request a second reading of a law 

voted by Parliament within thirty (30) days following its adoption. 

And the most important competence of the President of the Republic 

against the parliament he may decide on the dissolution of the People’s National 

Assembly or on anticipated legislative elections, after consulting the President of 



ـــــــــــــــــــــــــــــــــــــ  President of the Republic in the Algerian constitutional amendment 2016 

 - 16 - 

the Council of the Nation, the President of the People’s National Assembly, the 

President of the Constitutional Council and the Prime Minister
35

. 

The possibility of dissolving the National People's Assembly without 

conditions strengthens the position of the President of the Republic in the 

constitution, and weakens the position of Parliament. 

What confirms the superiority of the President of the Republic over 

Parliament is that he is not subject to any political responsibility for the 

functions that he performs, as his responsibility is limited to one case, which 

is high treason, which, according to our opinion, is a criminal crime because 

it is included in the chapter of judiciary power. 

 In this way, the Prime Minister alone bears political responsibility 

before Parliament by general policy statement, a motion of censure and 

motion of confidence
36

. 

B) The powers of the President of the Republic in unusual 

circumstances: 

The powers of the President of Republic provided in the chapter of 

executive power at extraordinary circumstances are exactly the same as in the 

1996 Constitution without changes both for emergency or the state of siege, state 

of exception, the general mobilization, declaration of war. 

The competence of the President of the Republic stays very large in 

unusual circumstances; he has the power to declare these circumstances, he 

needs only to respect some procedures as consultation of some institutions, as 

we will show it below. 

So in case of urgent necessity, after convening the High Council of 

Security, and consulting the President of the Council of the Nation, the 

Presidentof the People’s National Assembly, the Prime Minister and the President 

of the Constitutional Council, the President of the Republic shall decree the state 

of emergency or the state of siege, for a definite period, and take all necessary 

measures to restore the situation.The duration of the state of emergency or the 

state of siege can be extended only after approval of Parliament, convened in 

joint session of both Chambers
37

. 

When the country is threatened by an imminent danger to its institutions, 

its independence or its territorial integrity, the President of the Republic shall 

decree the state of exception.Such a measure shall be taken after consulting the 

President of the Council of the Nation, the President of the People’s National 

Assembly and the President of the Constitutional Council, and after hearing the 

High Council of Security and the Council of Ministers.The state of exception 
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shall be terminated according to the same forms and procedures that led to its 

proclamation
 38

. 

The state of exception shall empower the President of the Republic to take 

exceptional measures that are fundamental to safeguarding the independence of 

the Nation and the institutions of the Republic and Parliament shall be convened 

de jure
39

. 

The President of the Republic shall decree the general mobilization in the 

Council of Ministers after having heard the High Council of Security and having 

consulted with the President of the Council of the Nation and the President of the 

People’s National Assembly
40

. 

The President of the Republic shall declare war in case of actual or 

imminent aggression, in accordance with the relevant provisions of the United 

Nations Charter, after having convened the Council of Ministers, having heard 

the High Council of Security and having consulted the President of the Council of 

the Nation, the President of the People’s National Assembly and the President of 

the Constitutional Council and Parliament shall be convened de jure. 

In this case the President of the Republic shall deliver a speechto inform 

the Nation
41

. 

During the period of the state of war, the Constitution shall be suspended 

and the President of the Republic shall assume all the powers. 

When the mandate of the President of the Republic comes to expiry, it shall 

be extended de jure until the end of the war. 

In case the President of the Republic resigns or dies or any other 

impediment, the President of the Council of the Nation shall assume, as Head of 

State and within the same conditions as that of the President of the Republic, all 

the prerogatives required by the state of war. 

In case there is a conjunction of the vacancy of the Presidency of the 

Republic and the Presidency of the Council of the Nation, the President of the 

Constitutional Council shall assume the functions of the Head of State within the 

same conditions
42

. 

The President of the Republic shall sign armistice agreements and peace 

treaties.He shall obtain the opinion of the Constitutional Council on the relevant 

agreements.He shall submit the agreements immediately to be approved explicitly 

by each Chamber of Parliament
43

. 

As conclusion for the unusual circumstances, What can be said is that 

the powers of the President of the Republic in these circumstances tend more 

to logic, given the content of the constitutional oath that he performed and 
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through which he swore to protect the country, and consulting multiple 

institutions for the announce these circumstances can make his decisions 

right . 

Conclusion: 

The most important revisions in 2016 Constitutional Amendment about the 

President of the Republic are: the new conditions to be eligible for the presidency 

which came to reinforce the place of the President of Republic, and to prove the 

loyalty of the candidate for the presidency of the Republic towards the country. 

 And the limit of the presidencial term by the reelection of President one 

time gives the opportunity to multiples candidates at least after two terms to be 

the President of Algeria which guarantee the rotation of power. The amendment 

shall specify whether the two presidential terms are consecutive or can be 

separate so that the meaning of the article does not contain any ambiguity. 

For  the functions of The President of the Republic the limit of the 

promulgation of ordinance In case the People’s National Assembly is in recess or 

vacant between parliamentary on urgent matters only and after consultation with 

the Council of State, is the most important revision in relation with the legislative 

power.But what makes difficult the achievement of this amendment it is not easy 

to give the definition of the urgent matters, what could we include in this field, so 

it is necessary to give a definition to the urgent matters. 

Even that the selection of the Prime minister is after the consultation of the 

parliamentary majority, it stay always a simple consultation the President is not 

obliged to execute it, so to create a balance between the executive and legislative 

power the President should appoint the Prime Minister from the parliamentary 

majority. 

The alone way to create a veritable balance between the executive power 

and the legislative power is that the next Constitution shall give more 

prerogatives to the legislative power both in its functions or its relation with the 

executive power, as example for the functions expand the field of legislation 

for Parliament and limit the regulatory power allocated to the President of 

the Republic. 

For the relation between the executive power and legislative power, the 

revision of the Constitution should include conditions to the possibility of 

dissolving the National People's Assembly. 

The political responsibility of the President of the Republic could be 

introduced in the constitution due to his wide powers in the legislative field, 

and the organic law regulating the High Court of the state should be issued, 
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to raise the responsibility of the President of the Republic for acts related to 

the function. 

 And the crime of high treason could be defined as any infringement of 

the oath's content. 

What can be observed in the Algerian political experience is that the 

parliament did not play its role properly in many areas, whether in the area 

of initiative laws, which are very limited compared to the draft laws initiated 

by the government. 

 The parliament is given the power to oversee the government through 

a number of tools and mechanisms, outlined in the constitution, but the 

parliament has never utilized its oversight prerogative, making it difficult to 

assess the effectiveness of these mechanisms. 

The laws related to elections of members of parliament and laws for 

political parties should be revised. 
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